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whether -- 

TIE COURT: I am afraid not. It is close to 
and I think the request is reasonable. 

THE WITNESS: Except that, your iionor, I have 
another important meeting scheduled tomorrow morning at, 

I believe, 9:30. 

MR. CAMIHY: Mr. Bishop, any other time. it is 
just that I would like to know that if we need you for 
another five minutes wean have you, that is all. 

THE COURT: All right, the point is, Mr. Bisho>, 


you can make whatever arrangements are necessary to be 


here for whatever time. You will be notified. 


All right. 

MR. CAMHY: Thank you, your Honor. 

MR. BROOKS: Your Honor, can we get soma idaa 
of Mr. Camhy's plans for tomorrow? We have gone out 
of order on the list he gave us of witnesses. We would like 
to be prepared. 

MR. CAMHY: Your Honor, tomorrow should be 
occupied with our witnesses, Mr. Normm and Mr. Mundheim 
and possibly Mr. Kohns and then there is also a possibility 
of ir. Garibaldi, depending on availability. 

MR. BROOKS: You might call Mr. ilirsch. 


MR. CAMHY: We will call him but I don't think 


cmbr 6 
it will be tomorrow. 

MR. HYDE: This is the order of witnesses? 

MR. CAMHY: ilot necessarily. I think we will 
start with Mr. Norman. 

THE COURT: I want to be sure we have a clear : 
derstanding with one another that I want the day and the 
next three days planned so that either all the testimony 
is taken between 10 and 5 or else whoever is not is goiny 
to rest because I am not -- we are going to have to use 
all the time. 

MR. CAMIHY: We will, your ilonor. 

THE COURT: I want witnesses available to testify 
when you are finsihed. I am saying that to all of you. 

I don't think you had better plan your case so well that you 
think you are going to call a witness on Monday and so 
forth, you have got to have you" witnesses present and 
available thatyou intend to call. 


One thing more on that and we can say goodnight. 


I am finding it very difficult, I am using more time 


trying to keep up with all these documents and I think ; 
the better thing to do is to have somebody, one of 

your people take care of them and ws you utilize them 

hand them up to me. 


I am spendina more time searching for documents, 


cmbr 7 


and I am getting distracted from the testimony. 


MR. CAMHY: Yes, sir. 

THE COURT: All right. Tomorrow morning at 
40 6 Clack. 

MR. CAMHY: Thank you, your IIonor. 

THE COURT: Do you have something to say, 
Mr. Brooks? 

MR.BROOKS: No, your Honor. I was anticipating 
your exit. 

THE COURT: No, I amnot exiting; I have something 
else coming on. 

(Adjourned to Friday, June 20, 1975, 


at 10:00 o'clock a.m.) 
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HOWARD C. HIRSCH, et al. 


vs. V2 Civ. 775 


HASKINS & SELLS, INC., et al. 


June 29, 1975 
10:09 a.m. 


resumed. 


MR. BROOKS: Your Honor, if I may hefore 
we begin, a day or so ago we reached an arrangement 
on the plaintiffs' response to our trial subhnoena with 
respect to the income tax returns. I understand there 
is a possibility the plaintiffs will he testifyina 
today and I would like access to such portions of those 


as we aqreed on to be entitled to. 


~ THE COURT: Aren't they available, Mr. Camhv? 


MR. SPINOGATTI: Your Honor, I submitted 
the tax returns of each of the plaintiffs for the 
years '70, '71 and '72 to Mr. McCullouch, 


THE COURT: Yes, but I thoucht chat the 


ne 1506a emi 


agreement was that on the individual tax returns that 
you were goinc to extract information from them that Mr. 
Brooks wanted and submit to him the partnership tax 
return which I think he wanted. 

My only purpe*2 in having you submit to me the 
individual tax returns was in order -- was so Mr, Rrooks 
would have the assurance that what was extracted 
was the information he wanted. 

MR. SPINOGATTI: Then I apologize, your 
Honor, because I misunderstood your order. I have 
submitted the entire tax returns to you which is what I 
thought you had asked us to do. I will take them back. 

THE COURT: No, Mr. Camhy said,as I recall, 
that what Mr. Brooks said he was interested in was how 
they had treated the losses on the individual tax returns 
and Mr. Camhy said that he would extract that and that 
he would submit the individual tax returns to me for that 
purpose. 

And the business about the partnership tax 
returns my reaction to that was that there was nothina 
confidential in that and they should have the partnership 
tax returns. 


MR, SPINOGATTI: Your Honor, they already 


have the copies of the partnership tax returns in their 


1607a 
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files and they also have some of the individual tax 
returns in the Haskins & Seils files. And I will take 
back the tax returns from Mr. McCullough «nd pull out the 
information, have it available for Mr.Brook= and Mr. Hyde 
before the plaintiffs testify. 

THE COURT: All right. 

MR. BROOKS - I don't know what Haskins & Sells 
has, your Honor, but the stock excharae has no tax 
returns. 

THE COURT: That is all right, Mr. Brooks, 
you are going to get what you want. 

MR. BROOKS: Thank you. 

THE COURT: So I think that's it. 


MIR. SPINOGAT? {£: I will call Alexander 


EX ANDER NORMAN , called as a 
witness by the plaintiffs, being first duly sworn, 


testified as follows: 


DIRECT EXAMINATION 
BY MR. SPINOGATTTI : 


Q Mr. Norman, you have in front of you a 


copy of Plaintiffs' Exhibit 1 in evidence, which is 


an agreement dated July 2, 1970. Would you examine 
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that exhibit, please? 
Are you a Signatory of that aqreement, sir? 
A Yes, I am. 
Q In what capacity did you sign that aqreement? 
A As a_member of the Hirsch & Company liquidating 
committee. 


fe) When was the liquidating committee formed, 


A. I think it was formed sometime in the middle 
part of June. Between the middle part of June and 
the latter part of June of 1970. 

Q Are you familiar with the provisions of 
this agreement? 

A -. Yes, I am. 

ee Norman, I direct your attention and the 


attention of the Court to section 3 of the agreement. 


Mr. Norman, would you describe fortfHe Court the 


procedures by which the assets of Hirsch & Company 
deviqnated in subsection A of section 3 of the »cree- 
ment, and the liahilities of Hirsch & Company 
Gesignated in subsection B of section 3 of the aareement 
were transferred to or assumed hy F. I. duPont, Glore 
Forgan & Company? 


THE COURT: Is that set out in the acreement? 
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M2. SPINOGATTI: Yes, sir. 


THE COURT: And what are vou asking him to 


MR. SPINOGATTI: I am asking him to describe 
for the Court the procedures }, which the assets and 
liabilities desiqnated in section 3 were transferred, 
your Honor. You will see that section 3 ind‘ ates that 
they were in fact transferred, it's a receipt for that, 
and Mr. Norman has testified that he was a member of the 
liquidating committee and that aqreement provides 
that the liquidating committee was to do that transferrina. 

MR. HYDE: Your Honor, I fail te understand 
the relevancy of this line of inquiry. 


THE COURT: I am not prepared to at this 


point rule on that, but what I was trying to find out 


was whether what he is asking him to describe is described 
in the agreement itself. rf it's described in the 
agreement itself, then I can read. I don't reallv 
need any testimony. 

MR. SPINOGATTI: No, your Honor, it's not 
described in detail in the aqreement. If you would 
like me to respond to that objection I will. I was 
trvina to save some time. 


THE COURT: No, that's all riaht. T will 
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cmr Norman-direct 505 
hear Mr. Norman if he is qoing to testify as to something 
that's not in the agreement. 
MR. SPINOGATTI: Yes, your Honor. 
Q Mr. Norman, would you like the question repeated 
to you? 
A Yes, please. 
MR. SPINOGATTI: Mr. Reporter, would you 
Please read the question back. 
THE COURT: I think to save you some time 
I think the question was as I recall it, how were the 
liabilities that are described in the acreement trans- 
ferred. 
MR. SPINOGATTI: And the assets, your Honor. 
THE COURT: And the assets. 
A A couple of days before the transfer of assets 
and liabilities which were supposed to be transferred 
as of July 2, 1970, an account was established on the 
books of Hirsch & Company called the omnibus account. 
This account was to be used as a conduit to transfer 
the assets and liabilities of duPont. 
As of the close of business July 2, 1979 and 


the early morning hours of July 3rd based on instructions 


previously given,the desiqnated assets and liabilities 
2 3 


were transferred by the IBM computer into the omnibus 
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account, and then on te duPont. 

90 Mx. Norman, in front of you on the table 
there is a large green hook which has heen rremarked 
as Plaintiff's Pretrial Fxhibit 260, and I ask vou if 
this is the run of that computer which accomplished 
what ycu just described. 

A Yes, it is. 

MR. SPINOGATTI: Your Honor, I would note 
to the Court that because of the size of that document 


I have not provided copies to counsel for defendants. 


However, I advised them of its existence and it has heen 


available fer them to view. 

Q Mr. Norman, did the omnibus account after 
the entry of all the desiqnated assets and liabilities 
have a debit balance or a credit balance? 

A Debit balance. 

19) De you know as you sit here what the exact 
amount of that debit balance was? 

A I don't know the exact amount but I think 
it's about a million nine hundred thousand. 

Q Let's see if we can refresh your recollection 
a little bit as to the exact amount. Would you examine 
the closing summary entry in Plaintiffs’ Exhibit 260? 


I believe we marked the page with a little slip of 
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Yes. 

Does that refresh your recollection as to the 
exact amount of the debit balance in the omribus account 
at that time? 

A Yes, it's $1,910,440.82. 

MR. SPINOGATTI: Your Honor, I submit 
Plaintiffs' Exhibit 260 be admitted in evidence. 

MR. HYDE: The Hitice vo1ue? 

MR. SPINOGATTI: The entire volume. 

MR. HYDE: Your Honor, apparently it's 
offered just for one fiaure. Why do we need this 
massive volume in the record? 

MR. SPINOGATTI: Your Honor, this hook 
lists all of the assets and all of the liabilities 
which were assumed by F. I. duPont Glore Foraan & Commany. 
A portion of that dehit halance which I have descrihed 
was credited by ke I. duPont Glore Forgan & Comnany 
Sf each of the individual plaintiffa and forms a part 
of their investment. I'd like the record of all of 


those assets and liabilities deemed transferred hv duPont 


Glore roraandcompany deemed in evidence. 


MR. HYDE: I have no objection to a 


particular figure qoing into evidence, your Honor, but 
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I do object to this volume. 

THE COURT: I must confess that I have 
some problem with it myself merely in terms of we don't 
really anticipate that that's relevant enough for 
me to pore through that entire volume. 

MR. SPINOGATTI: Your Honor, my only -- 

THE COURT: Let me make a suqaqestion to 
lessen some of the work. I would prefer, franklv, 
for you to -- whatever information is in there for you 
to condense it in some form and then make it part of 
the record. It would appear to me that if there are 
some fiqures in there that you feel are important that 
counsel can aqree on that and without my havina to 
try to wade through a volume like that. 

MR. SPINOGATTI: Well, let me suqaest 


this, your Honor: Would counsel for defendants stipulate 


that the debit balance in that account was the number 


which Mr. Norman read out and that that was the dehit 
balance of the assets and liabilities transferred to 
F. I. duPont Glore Forgan & Company? 

MR. GILLESPIE: Your Honor, I have to qo 
look at it before I conld so stipulate. I am qoing 
to have a similar problem and I see no reason whv 


they could not Xerox that single pace as I would Plan to do 


emr 
with these documents. 

THE COURT: Yes, but he wants more than a 
single page, Mr. Gillespie. What he wants, he wants a 
summary of various accounts and at least he wants that 
to be before the Court for whatever reason. I think 
there may be some justification for that, hut I think it 
ought to he able to be done in a way that would he less 
burdensome for, at least for me, I am thinkina ahout 
myself at this point. 


MR. SPINOGATTI: Your Honor, I will adopt 


Mr. Gillespie's sugaestion for the time heing, and perhaps 


if we can mark it as Plaintiffs’ Fxhibit 269 in 
evidence, the last nage of this, which I will have 
Xeroxed and if we later on wish to -- 

THE COURT: Is that all you need? 

MR. SPINOGATTI: For the time being it's 
all I need, your Honor. 

THE COURT: All riacht, fine. We'll 
do it that way. 

MR. SPINOGATTI: All riaht, fine. 

THE COURT: If you determine that you want 
further information in it then we'll do it then. 


MR. SPINOGATT: That really depends to some 


extent on the case of the defendants, your Honor, as you 
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realize. 
COURT: All riaqht. 
SPINOGATTI: In view of the suagestion 
I move that the last paqe of Plaintiff's Exhibit -- 
THE COURT: Well, there is no objection to 
that. Let's proceed. 


MR.SPINOGATTI: All riqht, fine. 


(Plaintiffs' Fxhibit 269, last nade, was 


received in evidence) 
BY MR. SPINOGATTI : 

Q Mr. Norman, if you can pick up Plaintiffs' 
Exhibit 1 in evidence once again, I direct your attention 
and the attention of the Court to section 5 of that 
agreement and in particular to subsection A. 

Do you recall the dollar amount which was 
credited to the capital accounts of the former general 
and limited partners of Hirsch & Co. in the acareaate 
who invested in F. I. duPont Glore Foroan? 

A I don't know the exact amount, but I think 


it's about $1,800,000. 
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C Mr. Norman, let's see if once again we can get 
the exact amount, Would you please examine Plaintiffs' 
Exhibit 254 which is not yet in evidence but which is in 
front of you. 

Mr. Norman, do you recall receiving Plaintiffs‘ 
Exhibit 254 during the ordinary course of your business 
as a member of the Hirsch & Company liquidating committce? 

A Yes, 

Q I direct your attention and the attention of 
the court to schedule 2 which is the last page of that 
exhibit. Mr. Norman, are you looking at schedule 2? 

A Yes. 

Q Does that refresh your recollection as to the 
exact dollar amount credited to the capital accournts of 
the former general and limited partners of Hirsch & Company 
investing in F.I. duPont, Glore Forgan & Company in the 
aggregate? 


A Yes, it does, 


Q Would you tell us what that amount was please? 


A $1,856,290. 
MR. SPINOGATTI: Your Honor, I offer Plaintiffs’ 
Exhibit 254 into evidence, 
MR. HYDE: No objection, your Honor. 


MR. GILLESPIE: Your Honor, I am not sure that he's 
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identified any other thing in here besides the second page 
of the schedule which I have no objection to. But I don't 
know what the rest of the exhibit includes, and whether 
the witness knows anything about the rest of this exhibit, 
MR. SPINOGATTI: Well, he received it, Mr. 
Gillespie. Your Honor, if you would hold up your copy 
you will see that is one booklet and I would rather not 
cut booklets in part to submit them. 
MR. GILLESPIE: One piece I have no objection, 
your Honor. 
THE COURT: All right, it is received. 
(Plaintiffs' Exhibit 254 received in evidence.) 
Q Mr. Norman, I direct your attention to Plaintiffs’ 
Exhibit 262 which is not yet in evidence but which is also 
on the table in front of you. Did you prepare that document, 
sir? 
A Yes, I did, 
Q Were you requested by F.I. duPont, Glore, Forgan 
& Company to advise them of the apportionment of the 
$1,856,290 among the former general and limited partners 
of Hirsch & Company who were investing in F.I. duPont, 
Glore, Forgan & Company? 
A Yes, I did. 


Does Plaintiffs' Exhibit 262 which is in front 
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of you indicate that apportionment? 
A Yes, it does, 
Q What was the portion of the $1,856,290 which was 
credited te the capital account of Mr. Mundheim? 
A $578,050, 
Q Mr. Norman, what was the portion of the 
$1,856,290 credited to the capital account of Mr. Kohns? 
P $472,020. 
Q What was the portion of the $1,856,290 credited 
to the capital account of Mr. Hirsch? 
A $70,950. 
MR. SPINOGATTI: I offer Plaintiffs’ Exhibit 262 
in evidence. 
MR. HYDE: Your Honor, I have no objection except 


that it seems to add nothing. The two figures which are 


relevant, three figures, have been read into the record. Here 


we have an exhibit which is barely legible with a lot of 
extraneous matter. I don't see what purpose this serves 
by putting in exhibits of this sort. We will stipulate 
to the figures. There is no dispute in the case as to the 
amount of credit that was given to these plaintiffs. 

THE COURT: Is that satisfactory? 

MR.SPINOGATTI: I will agree to that stipulation, 


your Honor, 
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; COURT: All right, that settles it. 
GILLESPIE: I agree, your Honor. 
COURT: I was about to ask. What about you, Mr. 


Pollack? 


POLLACK: We have no objection on that, your 


THE COURT: All right. 
(Plaintiffs' Exhibit 262 received in: evidence.) 
Q Mr. Norman, did you personally handle the ad- 
ministrative details of the investment by the individual 


plaintiffs, Mr. Mundheim, Mr. Kohns and Mr. Hirsch in 


A Yes, I did. 

Q In addition to the crediting of the respective 
Capital accounts which we have just discussed, did each 
of the individual plaintiffs make an additional cash 
investment in F.I. duPont, Glore, Forgan & Company for 
which you handled the administrative details? 

A Yes, I did. 

Q Would you describe to the court the manner in 
which that investment was made? 

‘) The individual partners owned a Panamanian 
company that was called Hirsch & Company, S.A. 


Q Excuse me, Mr. Norman. All of the individual 


F.I. duPont, Slore, Forgan & Company? 
| 


16209a 
mh5 Normen-direct 


partners of Hirsch & Co.? 
A All the individual general partners. 
Q Thank you, Mr. Norman, i'm sorry, go ahead, 
A Just prior to July 2nd the Panamanim corporat ion 


was liquidated and a .u.: ntial portion of its assets 


were distributed te the yeneral Partners. Hirsch & Company, 


S.A. drew checks on ics own bank accounts and distributed 
them to each of the partners, including Messrs. Kohns, 
Mundheim and Mr. Hirsch, Messrs. Kohns, Mundheim and 
Hirsch deposited their individual checks into their own bank 
account and drew checks payable to F.I. duPont, Glore, 
Forgan & Company for a like amount. These checks were 
subsequently, I believe on July 2nd or thereabouts, were 
delivered to F.I. duPont, Glore, Forgan. 

Q Mr. Norman, I direct your attention to Plaintiffs’ 
Exhibit 250 which is not yet in evidence but which is on 
that table before you. Did you receive a copy of that 
letter, Mr. Norman? 

A Yes, I did. 

Q Is that the transmittal letter used to send cher + 
to F.I. duPont, Glore, Forgan & Co. which are the checks 
you just described? 

A Yes, it was. 


MR. SPINOGATTI: I offer Plaintiffs' xhibit 250 
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cross 
in evidence, 
, MR, AYDE: You: Honor, we can stipulate tc 
the three figures here. fr don't think we need the checks 


and transmittal letter, There is no issue in the case 


with respect to the amounts of money that the Plaintiffs 


6 
invested in this férm. 


MR. SPINGGATTI: vour Honor, I will then with 
the court's permission and the consent of counsel read the 
numbers intothe record, 

THE COURT: All right. 

MR. SPINOGATTY: A check of Mr. Hirsch was 
for $329,050. Check of Mr, Kohns was for $427,098. and 
the check of Mr. Mundheim was for $321,950. In view of 
the stipulation, your Honor, I have no further questions 
of this witness, 

THE CQURT: Mr. Hyde. 

MR. GILLESPIE: Mr, Hyde has asked me to go first, 
your Honor. 

CROSS EXAMINATIQY 
BY MR. GILLESPIE: 

Q Mr. Norman, how lon: were you at Hirsch & Co. 
before you became a member of the Hirsch & Co. liquidation 
committee? 


MR. SPINOGATTI: Objection, your Honor. There 
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is no basis in the evidence for that fact. 

MR. GITLESPIE: Your Honor, I am trying to find 
Out somethine about the background of the witness that they | 
have put on the stand. 

THE COURT: Well, I am going to overrule the 
objection. I guess at this Stage you are technically correct 
but it seems to me it is a waste of time. 


MR. SPINOGATTI: your Honor, may I just point out 


Honor has had a witness rule in effect in this trial in 


qui cle 
order to abbreviate matters and make it move more steowlyy 


one thing before we proceed further with Mr. Norman? Your | 


Thus far we have Ouly produced people on the witness staal 
who nave been adverse witnesses. mr. Norman is not an 


adverse witness. His testimony was quite limited, and I 


that testimony, your Honor, 
MR. GILLESPIE: Your Honor, I -- 


MR. SPINOGATTI: Uniese they want to call him 


| 

| 

| 

will have a continuing objection to all matters exceeding | 
| 

| 


as their own witness, 
Th COURT: Mr. Norman was a member of the 

liquidating committee that handled the final transaction 

that dissolved Hirsch and absolved it into dupoght, is that 


correct? 


MR. SPINOGATTI: your Honor, the liquidatinc 
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committee handled the administrative details of that 


transection whih have all been put into the record. I 
have ne qualm with any questions as to that. 
THE COURT: The objection is overruled. 
BY MR. GILLESPIE: 
Q Mr. Norman, do you have the question in your mind? 
THE WITNESS: Should I answer it? 
THE COURT: Yes, you may. 
A 14 years. 
Q What were your duties? What was your position 
at Hirsch & Co. during that 14-year period? 
A Varied positions. I was auditor, accountant, 
treasurer, member of the liquidating committee, took 
care of the subsidiary companies. 
n Who did you report to during the time at Hirsch 
& Campany? 
A Mr. Mundheim. 
Q Did that continue throughout your career at Hirsch?! 
14 years? 
A Yes, 
Q You testified earlier today when Mr. Spinogatti 
questioned you about a period of time some time in June 
prior to the actual merger when you were informed that 


you would have +o carry out certain duties with respect 
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te the merger. Could you tell us the first time that you 
ever heard of the possibility of a merger between Hirsch 
& CO. and another brokerage firm? 
_MR. SPINOGGATTI: Your Honor, objection. He said 
another brokerage firm at the end of his question. I think 


that‘s irrelevant. If he limits that to Francis I. duPont 


& Co. it is a relevant question and I will withdraw my 


objection. 

MR. GILLESPIE: I will limit it to Francis I. 
duPont then, your Honor, 

THE COURT: All right. 


I believe it was in January of 1970. 
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Haw did you come to hear of this merger? 

THE COURT: You mean the prospect? 

The prospect of the merger. 

I think it was through discussions that we had 
in the department. We may have discussed it with Mr. 
Mundheim, and I believe Garibaldi and I discussed the merger 

Q Did you at any time io any work for Hirsch & 
Co. in analyzing or obtaining invormation with respect to 
this potential merger with Pramcis I. duPont & Co.? 

A No. 

Q I beg your pardon? 

A No. 

Q Did you ever see any figures a@& documents on 
which there was financial information relating to Francis 
I. duPont & Co. prior to the merger date of July 2nd? 

MR. SPINOGATTI: Your Honor, I object. 

THE COURT: That cbjection is sustained. I think, 
Mr. Gillespie, he didn't work on the merger. you will be 
able to find out from somone who did. 

MR. GILLESPIE: If I may, I would Like to read 
a portion of the witness' deposition before trial because 
I be lieve his *ostimony at that time is contrary cc what 
he has just stated in response to my first ques*.ion. 


MR. SPINOGATTI: If that's the case, i'r. Gillespie 
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has the obligation of reading in and impeaching the 


witness’ testimony before proceeding on a lengthy set of 
questions, 

MR. GILLESPIE: I am bout to do so. 

THE COURT: He is about to read the quest on 
and answer that he feels is inconsistent with hia testimony 
here, 

Q On pages 32 and 33 -- excuse me, pages 34. x 
apologize, 

“Did you ever do any work for Hirsch & Co. in 
‘ analyzing or obtaining information in respect to a potentia 
merger or some arrangement with another brek-<age firn? 

“A No, I.did not. 

"Q Does that answer pertain to the merger discusg‘ons | 
and the eventual transaction that was entered into with the 
duPont firm in 1970? 

"A No. The only one that I had done, if you call it 
work, was Frank Garibaldi and I were discussing the 
potential merger with the duPont firm and he asked me to 
take a look at some figures, and I looked at «!.am, made 
cursory review, and I think I must have looked at one or 
two financial questionnaires. I don't remember the Gates, 
and I think I saw an analysis of duPont subsidiaries. 


The accumulation of financial credits and debits. xX think 


18 
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it was an attempt to calculate the excess.capital of the 
duPont sudsidiaries, I think my discussions with Garibaldi 
were 10 or 15 minutes, something like that. 

"Q Do you recail when they occurred? 

“A I think some time in the spring of 1970, early 
part of 1970, January of 1970, in eich sides It could 
be March or April. I am not sure. 

"Q Mr. Norman, you said you looked at some figures 
in connection with Mr. Garibaidi's assessment of the duPont 
firms Do you recall what figures you looked at? 

“A I think it might have been some collations of the 
capital caitediieiibiaed: Rule 325 capital requirements of 
duPont 's. I think i saw oome special operations 
questionnaire, and I made a hurried review because I had 
other areas that were pressing to do. Mr. Garibaldi had 
the prime responsibility for carrying through whatever 
work needed to be done on the assessment of the duPont 
merger, whatever it was." 

MR. SPINOGATTI: Have you completed -- 
MR. GILLESPIE: Yes. 


MR. SPINOGATTI: I renew my objection. This does 


not establish he was asked by Hirscn & Co. to review anythi 


in connection with this merger. He had a 15-minute discussi 


with a co-worker, Mr. Garibaldi, and if you read further 
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you will see-- and part of what Mr. Gillespie read indicates 
it was Mr. Garibgldi's responsibility to make this 
examination, and he merely asked him to look at a few 
figures, but he was not authorized by Hirsch & Co., as he 
has testified, to make this examination. 

THE COURT: That wasn't Mr. Gillespie's question. 
Question is had he done any work on this matter, and Mr. 
Norman indicated he had not. Apparently he did do 15 
minutes of something. 

MR. GILLESPIE: I have questions with respect 
to those 15 minutes, your Honor. ; 

THE ~ QURT: Wait a minute. I think that. At 
least there is ambiguity, and I think in view of the 
reading this is proper. 

Please, you have made your objection on the record, 
I think I have heard the objection, and it is overruled, 

MR. SPINOGATYTI: very well, your Honor. 


Q Mr. Norman, can you remember what documents 


\ 
| 
| 


yw looked at with respect to.Franics I. duPont at the time 
you were having this discussion with Mr. Garibaldi? 

A I think the special operations questionnaires, 
and a financial report as of 1969, an audit report. I am 
not sure whether it was the final awit short form or the 


long form. I am not sure. 
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Q Go you recall any specific figures you looked 
at in connection with these documents? x am not asking 
for apecific amounts, but types of figures. | 
rs I don't recall what specific dian I looked at. 
Q Maybe I can ntsins your recollection, again from 
your deposition, page 36 -- 
MR. SPINOGATTI: I object to the reading of the 
deposition unless it is being used to impeach this witness. 
MR. GILLESPIE: I am using it to refresh his 
recollection because he did know the fact & the time of 
the pre-trial deposition. 
THE COURT: Continue. 
Q "Q Do you recall any figures you looked at 
in connection with the duPort figures? 


“A The AI's or the capital, or what is considered the: 


"Q Anything else? 

"A I remember discussing things with Garibaldi, 
the work he was doing, and he made a notation, and I saw 
_it om one of the work papers: 

‘What about the value, stock record differences. 
or security differences, longs and shorts,’ or something 
like that’’" 


Can you tell us what you meant by AI or capital? 


AI figures. 


: De ee 
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MR. SPINOGATTI: I object. He has not asked 
the witness if this refreshes his recollection as to what 
he saw. 
THE COURT: That's cerrect, 

Q =xcuse me. Does this refresh your recollection 
28 to what you saw at that time? 

A In a general way, yes. As I say, the discussion 
was so hurried and, we just potnted at things and looked 
at them and perhaps mentioned them in our discussion. 

We didn't probe them, we didn't check further into any other 


area or any other reports. We may have mentioned the stock 


record differences, that they had stock record differences, 


MR. POLLACK: For the sake of the clarity of 
the record I would ask Mr. Gillespie read the entire 
answer which this witness gave, 

MR. GILLESPIE: I am planning to do that. 

MR. SPINOGATTI: your Honor, I object. The purpose 
was to see if he covid refresh the recollection of Mr. 
Norman as to the specific areas as he has categorized. 

THE COURT: That objection is sustained. I agree 
with that. 

Q Mr. Norman, does the reading of your deposition 
bring back any recollection of the notation which was 


mentioned by you in the deposition, the notation by Mr. 
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Garibale< on documents? 

A Nothing except I may have seen it and may have 
just raised a question outside of just seeing the notation 
there. That's akovt all © recollect about the notation, 

Q DO you remember discussing with Mr. Garibaldi 
the specific problem of the security count differences 
at Francis I, duPont? 

A We may have mentioned that they had security 
difference problems. Just about a statement like that 
and to that extent without going into details, 


Q Did you ever form an opinion with respect to 


the merger with duPont? 


MR. SPINOGATTI: Objection. This witness' opinions 
are irrelevant to this matter. 

THE COURT: I think that's right, at least so far 
as what I know about his role. I have no basis upon which 
to be guided by his opinion, 

MR. GILLESPIE; be me ask some more questions 
and maybe you will feel his Opinion has more relevance. 

Q You mentioned duPont's stock record difference 
problem as something you talked to Mr. Garibaldi abovt. 
Were you also aware of net capital ratio and back office 
problems? 


A In a general way, yes. 
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Q What do you mean in a general way? How did you 
coms to learn anything in a general way about their hack 
office or net capital? 

A Wall Street is an area where you pick. up informati 
and there are discussions in the street that duPont has 
back office problems. That's about all. 

Q Do yourecall, Mr. Norman, whether you saw Francis 
I. duPont's answers to the special financial questionnaire 
in early 1970? 

A I don't recall whether I saw it or not, no. 

MR. GILLESPIE: Your Honor, if I may turn to 
the deposition to see if his recollection can be refreshed, 
I read from page 39, line 11, Mr. Brooks mestioning: 


“Tell me what you did see, 


"A The special questionnaire-- 


"Q The special financial questionnaire? 

“A Which was not audited and that was prepared by 
duPont, internally. 

"Q Do you recall the date? It was as of? 

“A I don't know whether it was January or March. 
I don‘t recall the date." 

Q Does that refresh your recollection of seeing 
a special financial questionnaire in early 1970? 


A I may have, but I don't recall. 
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Are you a Certified Public Accountant, Mr. 
Norman? 
A XI am, 
Q Did you ever talk to anyone besides Mr. Garibaldi 
about this potential merger with Francis I. du Pont 
& CO,? 
MR. SPINOGATTI: Objection, your Honor. 
THE COURT: That objection is sustained, Mr. 
Gillespie, That is too vaque. 
MR. GILLESPIE: I will make it more pertinent, 
THE COURT: He -ould have ‘talked to | mnebody 
on the street, 
Q As a result of whatever discussions you had 
with Mr. Garibaldi, and whatever documerts you looked 
at showing the financial condition of Francis I. duPont 
& Co,, did you ever express an opinion about the merger 
between Francis I. duPont & Co. and Hirsch & Co. to one 


of the plaintiffs‘herein, Mr. Mundheim? 


MR. SPINOGATTI: Objection, your Honor. your Honor, | 


' 


this is far beyond the scope of this man's role as has been 
set forth from his mouth on this witness stand. If we 

want to poll each employee of Hirsch & Co. who expressed 

an opinior, based on documents he saw, rumors he heard 


on Wall Street, I don't think that is proper, your f-:.or,. 
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| 
THE COURT: Mr. Spinogatti, you are here complainin 
that you were harmed and injured by virtue of the fact 
that information was withheld from you by both Haskins & 
Sells and the New york Stock Exchange. The defendants 
are attempting to show that maybe you had information 
available and went into this merger gladly and with all 
the facts. I think they are entitled to do that, don't you? 
MR. CAMHY: Your Honor. yesterday set a rule 
of procedure we are trying to honor about the one-counsel 
rule, but I didn't think this witness was going to he 
examined m another whole aspect cf the case except as their 
witness. If he is, I would ask your Honor to defer that 
One-counsel rule, and then if there : 4 going to be a general 
examination into what Mr. Norman knew, what he was told, 
etc., we have no real objection to it. Sooner or later it 
is going to be in this case. 
THE COURT: I am aware of it. That's why I think 


we might as well get it over now. 


MR. CAMHY: Mr. Spinogatti is guarded because 


on for one reason and now he is into another thing. 


{ 
‘ 
‘ 
‘ 
b] 


‘ 
' 


As far as Mr. Norman is concerned, there is going 


# 


to be an issue as towhat he knew or saw, whether he looked 


over somebocy's shoulder and chipped in two cents. What he 


he is trying to protect the one-lawyer rule. He put him | 
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said is in the record and we have neo objection to his 


Saying it. May I oarticipate in terms of redirect, 


if we are going to go into this with Mr. Normai? If not, I 
will retire. But if we are going to go into the whole 


thing with Mr. Norman now may I be permitted to participate? | 
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THE COUPT: I will allow that. Since you 
were apparently caught by surprise, I will allow that 
deviation from the ruie, although I must confess 
I don't see how you could have been. You should have 
known with the deposition this was going to be asked. 

MR. CAMHY: We felt the payment of the 
price and crediting was a sufficiently discrete item so 
that it wouldn't be an occasion for going into all of 
this except if they called hiv. 


Do you remember the question last put 


Yes, I do. 


Could you answer the question? 


Yes, I talked to Mr. Mundheim. I was 
“negative about the merger. 

Q You were negative about the merger? 

A Yes. I told him that -- 

Q Tell us ‘what you mean when vou say you were 
negative about the merger? 

A I didn't iike the merger, and -- well, you 
might say I was sqainst the mercer. 

Q Did you tell Mr. Mundhe.m why vou were acainst 
the merger? 


A I don't recall whether I did or not. 


® 
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MR. GILLESPIE: If I may, I would like to 
read into the record and see if I can refresh his 
recollection again, and I turn to Page 40 of the 
deposition here where it reads, line 8: 

“9 Did you communicate that opinion to anyone? 

"A Yes, I told Mundheim. - said ‘Look, 
who needs this. Keep away.’ 

"Q Did you tell anything else in that area, 
did you tell him anything else in that area? 

-~. ¥ may have mentioned something to him about 
stock record differences, something like that. I may 


have. I don't know." 


Q Does that refresh your recollection? 
A It may have, yes. 
f@] Just to clarify the record here, did you 


voice that opinion to Mr. Mundheim after seeing 
the documents that we have talked about already today? 
MR. CAMHY: I object to that, your Honor. 
That's encompassing, the documents we have talked about 
already today. This is going to hecome important. 
Q Did you voice that opinion after seeindg the 


Soren pe 


Specifier fen questionn 
pte. nay 
n operation questionnaires which 


re wnith we mentioned today 


and the 


you indicated you had seen? 
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A x don't recall whether it was before or 
after. 

MR. GILLESPIE: Again, your genor,-1 am 
afraid I have to turn to the deposition where his 
recollection may be refreshed from page 41, line 13: 

"0 Did you voice that opinion after having 
seen the documents that we have talked about, the special 
operations questionnaire and the special financial 
questionnaires? 

"A Yes." 

0 Does that refresh your recollection? 

A I may have, yes. 

@) Mr. Norman, did Mr. Garibaldi ever express 
in your presence an opinion that he had formed with respect 
to the advisahility of this merger? 

MR. CAMHY : That is inadmissible. 

THE COURT: That objection is sustained. 

re) Did Mr. Garibaldi ever express to you 
directly, did he ever tell you his opinion of the 
advisability of this merger? 

MR. CAMHY: That is inadmissible. Mr. 
Garilaldi is right in this room, your Honor. 

THE COURT: Let's qet off that line then. 


Mr. Garibaldi is here. You will be able to find out from 
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him directly. 
ME. GILLESPIE: In that case, the plaintiff 
will not mind our examining Mr. Garibaldi if he calls 
him on this point? 


MR. CAMHY: I fully intend to cali him, and 


I call him in the expectation you are goin« :o examine 
-—T7 - 


him. I will have a few questions. _ principal reason 


for bringing him here is to let you have at him. 
| MR. GILLESPIE: I will go on to another 
point. 
THE COURT: The gauntlet has been fluna. 

Q You mentioned one discussion you had with Mr. 
Mundhein. Can you tell me if you remember any other 
conversations with Mr. Mundhein on the question of the 
merger with duPont? 

A I probably did have, hut I don't remember 
whlya| the discussion was, for or against it, if that's what 


you are: talking about. But we must have had other 


re] Let me see if I cen refresh your recollection. 
Do you remember going on vacation in the spring of 1°70 
to Europe? 

A Yes. 


Qo Do you remember returnina from that vacation? 
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Yes. 

Q Te Hirsch & Company, and being asked to ao 
with Mr. Mundheim to a meeting? 

A That's richt. Yes. 

1] Do you remember a conversation with Mr. 
Mundheim while going to a meetina? 

A Yes. 

¢] Can you tell me what was said in that 
conversation? : 

A Well, basicaliy, I believe -- F don't ‘.i- 
whether it's verbatia or noc, I told him I was sa. .st 
the merger, something to the effect "Who needs this 
merger?" 

MR. CAMHY: It am confused. (# this the 
3ame one we testificsd to before or a different event? 

MR. GILLESPIE: This is a seccad conver- 
sation. 


THE WITNESS: This took place hefore our -- 


this was the original -- 


re) This conversation you are speaking of now. 
A -~- conversation, that's right. 


And then you had a second conversation with 


Well, after I looked at the reports. The 
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merger with duPont was broken up into two parts. 
In 1970 I went. to Europe for a vacation and my conversation 
with Mr. Mundheim took place when I returned from my 
vacation, and I forgot whether it was the same day If 
reported to work or the next day when we went to the 
attorneys, I think they were duPont attorneys, where I 
voiced my opinion. 

My previous testimony was after I had 


talked to Gariboldi and looked at some of the 


reperts. 


0 At the time shortly after you qot tack to 
work that you went to the meeting with Mr. Mundheim, 
did he say anything to you with respect to the 
merger? 
A Something to the effect that they made 
better arrangements or more attractice arrangements 
or something. 
MR. GILLESPIE: Tf I may, I would like to 
refer to the deposition aqain to see if I can refresh 
the witness‘ recollection. : 
Pace 43, line 7, referring to the discussion: 
"0 When: did the second one occur? 
"A Well, the second one, let me interject here, 


I was under the impression that the duPont merger was dropped. 
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I went away on a vacation to Europe roughly about about 

May 28, 1970 and I returned June 19, 1970. The dates can ba 
verified because I asked my wife, too, when did we go to Europe 
in 1970. She says we have some dates on the Passports. If 


you want dates, I can get them for you. 


“When I returned to the office Geriboldi told me 


“ that the merger was on with duPont, and a short while after 
that Mr. Mundheim told me to put my hat and coat on because 
we were going to talk merger with attorneys. I am not sure 
of the names. I think they were the duPont attorneys. 

"Q Stewart? 
"A Stewart. We talked to him, and on the way over 
I said 'I thought the deal was off; it wasn't for us.' 

"I asked him ‘What happened?’ 

"So he told me that they sweetened the deal with 
putting Glore Forgan into the merger. I didn't know what 
Glore Forgan was and I asked Mundheim and he said, ‘They are 
a good underwriting outfit.' 

"So I said, ‘Well, you are the boss.' 

“He said, ‘well, it made’ it attractive for 


Does that refresh your recollection? 
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that the discussion as you now remember it? 


CAMBY : Would you read a few sentences 


MR. GILLESPIE: I would be happy to. 
thought you would object. I would be happy to. 

"So I just let it go at that. I didn't 

make any additional «eviews of any financizi information. 

I didn't make any review of Glore Foraan's financiai 
condition. I didn't know it. And that was the second 
discussion I had with Mr. Mundheim, and that was all." 

MR. GILLESPIE: Is that all richt? 

MR. CAMHY: Yes. 


Is that the discussion as you recollect 


A That's right. 

Q Did you or anyone else to your knowledae 
at Hirsch & Company nake one review of Glore Foraan's 
financial condition during this time period? 

MR. CAMHY: Your Honor, I want it made 
clear that whether he did or didn't, whether it was 
his job to do so is the assumption in the question 


that somehow it was his responsibility. 


MR. GILLESPIE: I make no assumption. 


10 


ll 


17 


18 


zg = B B 


eee 


1644a 
mdr9 Norman ~cross 538 


MR. CAMHY: If it’s clear did he or didn't 


he I have no objection. 


MR. GILLESPIE: I make no such assumption. 
A Just Frank Gariboldi is the only one I know. 
Q He knew this? 

MR. GILLESPIE: Excuse me, vour Honor, I 


just want to get the answer clear here. 
MR. CAMHY: May we have the first question 
re-read. 
MR. GILLESPIE: Let’s have the question 
back, and then the witness' answer. 
A No, I don't know whether Frank Gariboldi 
examined Glore Forgan as such. I just thoucdht you 


were referring to duPont. 
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2 9 Wo, I was limiting it to Glore Forgan. ‘ 
- 8 A I don't know whether they did cr not. 
‘ Q And you did not? 
5 A I did not. 
. c¢] In your testimony on direct examination this 
7 morning you indicated that you were involved in 
. handling the assats and liabilities that were trans‘<<red 
. from Hirsch & Company over to duPont, is that correct? 
sg & That's right. | 
i Q Do you know as a result of your work on that 
* what provision was made for the Revenue Properties 
” contingent liability that was in the omnibus account? 
” A The agreement called for a reserve of 175,000 
a " on the books of Hirsch & Company Incorporated, the under- 
” writing subsidieary of Hirsch. 
os Q And that liability was transferred over to 
l - * duPont? 
19 A Not the 175,900 because I reasoned that if we 


were going to pay 175,000 there was some tax benefit 


I determined by using 


derived out of this payment. 


tax tables that approximately $88,000 would be the tax. 


saving. I brought this to the attentino of Mr. Mundheim 


and he ciscussed it with Mr. Speicher and I believe 


_ £ 8 8 


they compromised on an amount of -- I don't know the 


1646a 


cmr Norman-cross 540 
exact amount but it’s in the vicinity of $42,000. I 
believe they split the 88,900 in half, and I helieve the 
amount was reduced for a total of ahout 131,900, 
approximately. 

Q As a result of that. 

BR As a result of that. And that was cn the 
Hirsch & Company Incoporated books. 

fe) But that 131,900 would have heen transferred 
over as a liability to duPont, is that riqht? 

A That's right. 

0 Do vou know how the original fiqure was 
reachedwth respect to the provision for the Revenue 
Properties? 

A I have no idea. 

MR. GILLESPIE: I have one final question, 


your Honor, and I am finished. I mer.tioned that I 


had a similar problem to Mr. Spinogatti when he 


introduced his records. These are rather large voiumes 
that have been in the plaintiffs' possession but available 
to us to view prior to and during the course of the 

trial that I would like to question the witness on, and 
possibly put into evidence certain portions thereof 

and if I could reach the same aqreement on Xeroxine 


those -- 
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MP. CAMHY: I just don't understand why 
they are being offered, and until I do I really have 
to make a relevancy objection. 
MR. GILLESPIE: I haven't offered them yet, 
Mr. Camhy. If I could question on them -- 
MR. CAMH/: Oh, I thought they were heina 
offered now. 
MR. GTILESPIE: IT am not offering them now. 
MR. CAS’ Wnat do you propose to do, Mr. 
Gillespie? 
MR. GILLESPIE: I propose to question the 
witness on them and find out what they are and when 
I do I will offer them, or, I «y not. 
MR. CAMHY: All richt. 
BY MR. GILLESPIE: 
.@] Mr. Norman, have you seen the three sets of 
books, or ledgers that are before you? 
A Yes. 
Q Can you tell me what they are? 


A Monthly P&L reports of Hirsch & Company 


prepared under the direction of Gariboldi. 


Q Are these documents part of the files of 
Hirsch & Company in liquidation? 


A That's riaht. 
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Q As such, are they under your control as a 
member of the Hirsch & «-. liquidating committee? 

A Yes. 

Q Do you know for a fact that these are the 
documents, the Hirsch & Co. P&Ls on a monthly basis 
that were prepared by Mr. Gariholdi? 

A I would say they are. 


Q I would like to ask you to find one thing 


in one ofthese documents which is dated here PsI, 1970 


closing. If you could find me the P&L for the month, 
for the firm Hirsch & Co., the whole firm, for the 
month of April. 

Now, on this document, or single sheet, we 
see a total profit -- 

MR. CAMRY: I would prefer that there not 
be any reading from the document. 


MR, GILLESPIE: I am not reading it at this 


MR. CAMHY: Well, you are referring to 
parts of the document that are not in stain: 

MR. GILLESPIE: ’ Your Honor, then I would 
move to admit the profit and loss fiqures for Hirsch & 
Co. as contained in these hooks for “he period 1969 


and 1970. 
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MR. CAMHY: May X ask the purpose it is heing 
jeter foz? 

MR. “TLLESPIE: Yes. Your Honor, it‘s 
our contention that we will be able to show a sharp drop 
of profits, and in fact a continuing and increasing 
loss for Hirsch & Company during the period of time 
leading up to the merger and we feel this was 
an influencing factor on the decision of the senior 
partners at Hirsch & Co. to go forward with the meraqer 
with Francis I. duPont & Co. 

MR. CAMHY: Your Honor, I think the issue 
in the case is whether these parties were told or not 
told material facts. I don't know, the materiality 
of the facts that we are talking about can be judged 
I think on their own merits. Either those facts 
if they weren't tc) or material, either the represen- 
tations which we talked about in this case ahout 
ratio and ahout theselongs being sold and -- either 


that is an important thing that would have influenced 


them or not, but the prefitability of Hirsch & Company 


doesn't relate to the materiality of those facts. 
That is the facts in issue here are facts about 
duPont. 


THE COURT: All riqht, qentlemen, sit down. 
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The objection is cverruled. I think that obviously it 
seems to me that this has to be something that the 


defendants can put in as to one of the factors that 


led Hirsch & Company to take the step. 


Your case is your case, but vou can't narrow 
it to the point that you seem to want to do. I hope 
that we can do -- 

MR. GILLESPIE: I will Xerox the sinale 
pages, there are probably five or six, your Honor. 

THE COURT: All riqaht, 

MR. CAMHY: Mr. Gillespie, may I make 
a request? 

MR. GILLESPIE: Certainly. 

MR. CAMHY: How many P&Ls do you have there? 
How many months do you have there? 

MR. GILLESPIE: I have the months for 
1969 ¢:@ 1970, a total of 18 months. In fact, I will 
just do the six months of 1970 -- 

MR. CAMHY: I would suqgest if you would 
as a convenience for everybody, do all 18, make a copy 
for each of us and then if we may just each offer that 
which we think -- 

THE COURT: All right. 


MR. GILLESPIE: I have offered these into 


1s5la 
emr Norman-cross | 


evidence at this pointamd TI trust they have heen 
accerted. 
COURT: They have. 
MR. GILLESPIE: Thank you, your Honor, I 
have no further questions of this witness. 
THE COURT: I don't know what the exhibit 
number is but what -- 
MR. GILLESPIE: Exhibit Cl, your Honor. 
(Defendant New York Stock Fxchange Exhibit 
Cl was received in evidence) 
MR. CAMHY : Your Honor, if I may, I just 
‘wish to kind of apologize. I think my tendency to he 
restrictive this way is because I am under the impression 
that I am putting on my case and it's coming out on cross 
this way and I thought this was something if they wanted 
to do it that way -- 


THEQCOURT: All right. 


MR. CAMHY: I have no desire to constrict 


the Court's view in this matter. 
THE COURT: All right. 
CROSS -EXAMINATION 
BY MR. HYDE: 
0 Mr. Norman, by whom are vou presently 


emp loyed? 
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Hirsch & Company in liquidation. 


Is that a full-time cccunation? 


No, it's not. 
Do you have any other employment? 
No, I do not. 
In other words, this is your only employment. 
This is my only employment and will be for 
about two more weeks. After that I will be unemployed. 
Q Does Hirsch & Co. in liquidation maintain 
an office? 
A No. 
Q With regard to the books and record kept? 
Kehne 
In Mr. Geher*s private office. 
Where is that located? 
A 40 Exchange Place. 
Q Is that where you perform your duties when 
you are pa oMednctin duties on behalf of Hirsch & Co. in 
liquidation? 
A That's right. 
fe] Mr. Norman, what was Mr. Mundheim's function 
in Hirsch & Co. specifically in the spring of 1970? 
“ He was in charge of all of the foreiaqn 


affiliates and you micht say back office partner. 


ca) What does that term entail, back office 
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partner? 

A Making decisions, or helping in decisions 
to operate the back office, the various departments, the 
accounting department, the cage, margin department. 
Although we may have had other partners who were in 


direct responsibility for those particular departments. 


Q Did you as Hirsch's inside auditor report to 


Mr. Mundheim? 

A Yes. 

\e} Did you have occasion from time to time to 
discuss financial matters concerning the operations 
of Hirsch & Co. with Mr. Mundheim? 

MR. CAMHY: I am qoing to object to this, 
your Honor. i don't know whether it has any relevancy 
or not. I object to it on relevancy grounds. 

MR. HYDE: Your Honor, I am trying to 
establish Mr. Mundheim's let us say exnertise in this 
whole area which are brokerage house financial matters. 
Unless, if you want to stipulate that he was knowledcae- 
able and experienced, that he was competent -- 

THE COURT: Is Mr. Mundheim aoing to testify? 

MR. CAMHY: Yes, your Honor, we are qoind 
to put all the witnesses on. 


MR. .HYDE: I don't knowwhat answer I will 
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get from Mr. Mundheim. 


On his deposition, your Honor, he tried to 


convey the impression that he was,so to speak, a hahe 


in the woods. 
I want Mr. Norman to tell me what he thoudcht 
his experience was, I want Mr. Gariboldi to do the 


same. 
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MR, CAMHY: May I make a suggestion? We called 
Nr. Norman to prove the payrnent in the investment. He. 
is now being used on what his personal opinions were and 
to whom they were communicated. Is he now going to be 
used as an expert on Mr. sunitetints capacity? May I make 
a suggestions Let Mr. Mundheim testify, Mr. Norman is 
not going anywhere. If after Mr. Mundheim has testified 
if there is any reason to think Mr. Norman can be called 
as an expert to give an opinion about say Mr. Mundheim's 
capacity which didn't come out in Mr. Mundheim's testimony 
Mr. Norman will be iteine right there and can come right 
back if the court thinks that will be helpful. But I 
feel that, you know, cross-examination does have its limits 
your Honor, and I feel it is an imposition on us to have 
to make us deal with this kind of thing this morning when 
we came prepared to deal with the thing that we did 
come prepared to deal with and we have Mr. Garibaldi ready. 

MR. HYDE: I will be very brief, your Honor, I 
make that representation. 

THE COURT: All right. You approach this as if you 
are being unduly birdened but it appears to me that these are 
matter: that you shuuld have anticipated. All right. 

MR. HYDE: I believe there was a question pending. 


THE COURT: Did you have any financial discussions 


1656a 
mh2 Norman-crass 


or financial matters with Mr. Mundheim. I think that 
was the question. 

THE WITNESS: We did discuss on occasion the 
subsidiaries, tax matters, 

Q How about the partnership, specifically such 
matters as the aggregate indebtedness of the partnership? 
’ A No. 

Q You never discussed that with him? 

A No. That was Garibaldi‘s area of responsibility. 

Q Page 45, last line of the deposition. 

“Q In the course of your reporting to Mr. Mundheim 
during your career at Hirsch & Co. did you ever see Mr. 
Mundheim compute a capital computation for the firm of 
Hirsch & Co.? 

“A I don't recall whether I have seen him calculate 
it. I know he has asked questions, leading questions, 


inquisitive in nature, like 


What is the significance of this figure, of that 


figure, what would happen if this went up and this came 
down, and what do we do to increase the AI, and what causes 
it to increase.": | 

AI in your testimony referred to aggregate 
indebtedness, did it not? 


A That's right. 


5 
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Q Does that question and answer refresh your 
recollection that Mr. Mundheim did discuss matters such as 
aggregate indebtedness wi‘) you? 

A very infrequently, yes. 

Q On those infrequent occasions when he did discuss 
such matters with you did you find him to be knowledgeable 
and experienced in such matters in the sense that he could | 
ask an intelligent question? | 

A I would say so, yes. 

Q Mr. Norman, where did you work prior to going 
with Hirsch & Co., and if you could give us some dates 
it might be helpful. 

A Haskins & Sells. I worked for them approximately 
eight years, nine years, 

Q Do you recall when you left there to go with 
Hirsch & Co,? 

A i think in 1956, summertime of ‘56. 


Q Was a substantial proportion of your work at 


Haskins & Sells devoted to brokerage house audits? 


A Total part of my work at Haskins & Sells, yes, 

Q Including among that work was audits of Francis 
I. duPont, wasn't it? 

A Yes. 


Q Was Mr. Garibaldi also at Haskins & Sells at that 
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A Yes, 

Q And did he work on audits of Prancis I. duPont 
with you? 

A This is many years ago, yes. When we first 
Started working. 

Q Do you still have Plaintifes' Exhibit 254 
before you? It was one of the ones which you identified 
on your direct testimony. Do you have it, sir? 

A Yes, 

Q I believe you referred to schedule 2, the last 
page of that exhibit. 

A That's right. 

Q That indicates I believe according to your 
testimony that the partners of Hirsch & Co. contributed 
some $4,491,000 in capital to the firm of F.I. duPont, 
Glore, Forgan & Co.? 

A That's right. 

Q Now what I would like to ask ‘ou is whether or 

“not you are aware of the charges to net. capital which the 
firm of Hirech & Co, brought over into duPont, Glore, 
Porgan by reason of the merger. 


A What do you mean’ what charges? 


Q Well, let me ask you this: Are you familiar with 


1659a 
mh5 Norman-cross 


this Rule 325? 

A Yes. 

Q There are certain charges provided for in 
Rule 325 which must be deducted from net capital,are there 
not? 

A Well, whether that's -- whether all of Rule 325 
is applicable to a merger or not I don't know. There are 
some -- 

Q No, my question is not that. I am afraid you 
may be misunderstanding me, Mr. Normal, I am not talking 
about the applicability of it to a merger. My question 
is this: You are familiar with the charges to net capital 
which are provided for in Rule 325? 

A Yes. 

Q Let me put it this way: Do you know whether 
Or not the pas that were carried over from the one 


firm into the other were greater or less than the four milli 


four in capital that was carried over from the one firm into 


the other? 

MR. CAMHY: Your Honor, I object, first because 
I really don't understand the question and secondly 
because to the extent that I do have an understanding of 
the question I seem to be in Mr. Mundheim's position 


which is that I just didn't think that this computation 
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was used in relation to Rule 325. But I had better 
just sit down until I understand the question. 

THE COURT: Alu right. I don't understand the 
question either, Mr. Hyde, so the objection is sustained. 
Q Do you know, Mr,. Norman, whether or not the 
acquisition of Hirsch's assets and liabilities, together 
with the capital contributed by the Hirsch partners had 

a positive or negative effect upon duPont's capital 
position? 


MR. CAMHY: May I hear that reread please, your 


Honor? I heard it but I would like to hear it again. 


I mean it is not that I didn't hear it, I did hear it but-- 
THE COURT: Would you read it back. 
(Read) 
MR. CAMHY: Are we talking about percentage ratio? 
MR. HYDE: If the witness wishes to -- 
MR. CAMHY: Or are we talking about absolute 
dollar -- 
MR. HYDE: I am asking the witness. He may be able 
to express it in one form or another. 
BY MR. HYDE: 
Q Did it improve the ratio? 
A I wouldn't have any way of mowing. I didn't 


calculate it. 
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Q Is that also true in the Gollar terms that you 
know, whether it improved the ratio in dollar terms? 
MR. CAMHY: No, the ratio is not improved 
in dollar terms, mr. Hyde. Dollars simply aggregate 
and you have so much capital. Now if the question is did 
the aggregate capital of duPont plus Hirsch exceed the - 
aggregate capital of duPont, is that the question? 
Q Did it improve the aggregate capital of duPont. 
MR. CAMHY: I don't know what improved means, 
your Honor, 


A I didn't calculate it SO I don't know, 


Q Mr. Norman, what were the financial results 


of the partnership Hirsch «¢ Co. for the year 1969? Was it 
making money, or was it losing money? 
MR. CAMHY: Your Honor, there are now records 
in evidence, 
THE COURT: They have just been introduced 
by Mr. Gillespie, I think profit and loss figures -- 
MR. CAMHY: Yes, that's my impression, your Honor, 
THE COURT: So we don't have to go into that, 
Q Are you familiar with the tax returns filed by 
the partnership,Mr. Norman? 
A Yes, I am, 


MR. HYDE: Well, I will offer, to supplement 
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Mr. Gillespie's peace offer, the partnership tax returns 
for the years 1969 and 1970. XI assume there is no question 
as to authenticity or I can -- 

MR. CAMHY: They came frow your files, Mr. Hyde, 
they have to be authentic, 

MR. HYDE: Any objection? 

MR. CAMHY: NO objection to authenticity. 

I will reserve my position on relevancy. Are tney being 
offered in evidence?’ 

MR, HYDE. Yes. 

MR .CAMHY: Oh, your Honor, I want to know why 
they are being offered. Wha parts of them are being offered 
and what they are being offered for. 

MR. HYDE: Do you wish to hear argument, your 
Honor? I thought this had already been ruled upon. 

THE COURT: Well, the point is it does appear 
to me, gentlemen, I gather that you are offering them to 
show the position of the firm just prior to the merger, is 
that correct? 

MR. HYDE: Yes, your Honor, for the 18 months 
prior to the merger. 

THE COURT: Well, it would appear to me that 


we ought to be able to get this clear in terms of the 


stipulation as to what that position is if you want it in 
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dollars and cents. I really don't see any necessity 
for these being in evidence since I would think that's 
clear. 

MR. HYDE: Your Honor, the tax returns contain 
one element that is not in the financial statements, I don't 
believe and that is the breakdown of the losses as between 
the three plaintiffs, we propose to show that these thee 


plaintiffs in their Capacity as general partners of Hirsch 


& Co. were suffering catastrophic losses during this period, 


their capital was being -- 


THE COURT: All right. 

MR. GILLESPIE: Your Honor, I would like to Say 
three words that I think weuld Clarify the situation.1 
am not Sure that the total loss figure that appears in 
those partnership returns will match up the total loss figure 
for the year. we had here and secmdly I believe those 
are already in evidence as Haskins Exhibits Q and R. 
If we could check I think that might solve the problem. 

MR. CAMHY: Are they in? 

MR. SPINOGATTI: Yes. 

THE COURT: I don't think they are in but I don't 
have any -- I think you are entitled to have them in. I am 
trying to ease the burden of this record, that's all. 


MR. HYDE: Wdll certainly extract the relevant 
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portions then, your Honor. 
THE COURT: I would appreciate that. 
MR. HYDE: I have no further questions. 
THE COURT: Mr. Singer, Mr.Pollack, any questions? 


MR. POLLACK: We have no questions of this 


witness at this time, your Honor. 


THE COURT: All right, why don't we take our 
recess now for ten minutes, 


(Recess) 


1665a 


mah 1 Norman-redirect 
REDIRECT EXAMINATION 
BY MR. CAMHY: 

Q Mr. Norman, were you aware during that spring 
of 1970 that Mr. Garibaldi was asked in the earlier part 
of the, February, to make an inquiry and get some facts 
and figures on duPont because they were considering the 
possibility of a merger? 

A I may have. I don't remember specifically. 

Q He was the one sis was asked? 

Yes, 

You weren't asked to do that? 

Z was not asked, no, 

Is his place of work near yours? 


Yes. 


Q Did you have a habit of talking to each other?: 
: 


Yes. 
Q Did your initial contact with this come from 
your talking to him about it because he happened to be sittin 


there? 

A Yes, that's right. 

Q But you don't recall anybody asking you to get 
these facts or figures? 

A Nobody asked me to get those figures, no. 


Q When you did see any of Mr. Garibaldi's, what he 
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was able to assemble, did you ever see what I will show you 
now, which is Exhibit 109, a capital computation as at the 
audit date? 

A No, 

Q Were you aware that duPont had been computed 
as at 3,200 per cent ratio on its last audit date? 

A No, I was not aware of it. 

When did you first become aware of it? 


I think just possibly the last couple of days, a 


Did it come as a surprise to you? 
Yes, 


Do you remember what you said when you were told it? 


MR. HYDE: Objection, your Honor. 


THE COURT: Objection sustained. 

.Q Did Mr. Garibaldi's papers have anything like that 
in them, Exhibit 109? 

MR. HYDE: Objection, your Honor. 

The ones you saw. 

THE COURT: The objection is overruled. 

This 109, did you see this, the 3,200 computation? 
A No, sir, I did not. 
Q I show you Exhibit 112 which is the material 


inadequacies letter of November 26, 3 1969. Was that among 
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any papers you on in Mr. Garibaldi's file? 
A I don't think so. 
Q Were you then aware that Haskins & Sells had 
written a material inadequacies letter on this company? 
A No, I was not aware of that. 
C Did you know at that time that Haskins had given 
a clean certificate on the last andit balance sheet, the 
simple balance sheet? 
2 No, I was not. 
Q Had you seen the audited balance sheet? 
(No response) 
Let me show it to you. 
This one has been cut in half,but I show you 
Exhibit. 247, Did you see this balance sheet in its original 
form as a booklet? 
A Nct prior to the merger, no. 
Q How about the printed version of it? you have 
to recall that this is a yellow card, it bends over. 
A I may have seen this. 


It is a printed brochure? 


Q 
A I don't recall whether I saw this. I may have. 
Q 


Did you know anything that qualified the audit 
opinion given on the last audit by Haskins & Sells? 


MR. HYDE: I object to the form of the question, 
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THE COURT: I don't understand the question. 
Q So as far as you know, haa Haskins & Sells given 
the standard audit Opinion on the last audit? 
MR. HYDE: The witness testifies he can't 
remember having seen it, and there it is before him.. 
A This is a standard opinion made by Haskins & 
Sells ona surprise audit. - 


Q That's right. At that time did anybody ever in form 


you that there had been anything but a standard audit 


Opinion on the last audit? 


A I don't think they had, no. 

Q In your discussion of some special operations 
questionnaires, did anybody ever inform you that there 
had been some other securities differences, longs, which 
had been sold and the proceeds used to aid capital and net 
worth? 

A No, 

Q Did anybody tell you that approximately six million 
dollars worth of Rule 225 capital had been infused into the 
company through the sale of securities which were in long 
difference accounts? 

MR. HYDE: I object to this testimony. This is 
not one of the plaintiffs. He testified that he was 


against the merger. I don't see why we need go further. 
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He gave the reasons why he was ainst the merger, the 
facts that he was aware of. 

THE COURT: You may be right, but I am not con- 
ducting Mr. Camhy's case. You opened it-up. The objection 
is overruled. 


Q Did you know that some six million dollars 


in securities in long difference accounts had been infused 


into the capital of the company for Rule 325 purposes? 

A No. 

Q When you were considering this question of whether 
this merger was a good thing or not, were you considering 
it about your own future -- that is, as a member or 
an employee of Hirsch & Company? 

A Yes, Iwas. If there was going to be a merger, 
1 would have liked to go along with the merger. And for 
selfish reasons if not for anything else. I contributed 
to the new firm as a subordinated lender, more or less to 
protect my job. 

Q Is that the reason you voiced your opinion because 
you personally felt it was not a good thing and you wanted t 
influence the others ndt to do it because you thought it 
was not a good thing? 

A Well, I don't think I was trying to influence 


anyone. I was just voicing an opinion that I didn't like the 
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merger. The decision to put up uubordinated capital was 
made after I voiced my opinion. When I saw that the merger 
was going through anyway, I contributed capital, 
subordinated capital, to protect my job. 
Q How much approximately did you contribute? 
A $10,000. 
,Was that.a substantial portion of your savings? 
Yes, it was. 
MR. : That is all I have, your Honor. 
MR. GILLESPIE: I have some recross. 
RECROSS EXAMINATION 
BY MR. GILLESPIE: 

Q Mr. Norman, I was a little confused by your 
response to Mr. Camhy's question on subordinated capital, 
when you mentioned the $10,000 figure. Where did that go? 
Did you in fact subordinate $10,000? 

A Yes. 

Q To F,.I. duPont? 

A Glore, Forgan, that's right. 


Q Mr. Camhy, on redirect, showed you two exhibits, 


Exhibits 112, which was a material inadequacies letter, 


and 109, which was a capital computation. Were you aware 
that capital computations and material inadequacy letters 


were prepared for Hirsch & Company by Haskins & Sells? 


16 


17 
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4 Yes, 
Q AS a matter of course? 
A Yes, 


MR. CAMHY: Is that represented as a fact, 
that such letters exist? 


MR. GILLESPIE: No, I asked the question, and 


he responded to it. It stands for what it says. Do you 


want him to read it back? 


THE WITNESS: Was there a -- f believe the 
question -- 


MR. GILLESPIE: [If there is no Objection I will 


gO On, your Honor, 


MR. CAMIY:" I would like to hear the question 


and the answer, and let the witness hear it, 


THE COURT: It is very simple. Did he know that 


Haskins & Sells had prepared -~ 


MR. GILLESPIE: Material inadequacy and capital 


computations. 
THE COURT: For Hirsch & Company, and he said yes. 
Proceed, 


Q Were you offered a job with the merged firm? 


THE COURT: Really, Mr. Gillespie, I don't see 


the relevance of this area. Granted, it was brought out 


but I don't see any relevance to this case. 
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MR. GILLESPIE: The relevance I can show in 
a moment is Mr. Norman made a decision not to join the 
merged firm because he was unable to tell the extent and 
degree of security count differences, and that was the 
reason he decided not to go along with the merged firm, 
and I think I can show that with this line of questioning. 

THE COURT: You mean that iather than, as has 
been suggested on the redirect, is that your point? 

MR. GILLESPIE: Yes, sir. May I go forward? 

THE COURT: Yes. 

MR. GILLESPIE: May I have the question? 

(Question read) 

Yes. 

Can you tell me why you did not take that job? 

A I did, 
Q Was one of the reasons you did not take the job 

because of the security -- 

THE COURT: He said he did. 

THE WITNESS: I did. 

You took the job? 


A Yes. 


Q Excuse me. Let me go and ask you with respect 


to the merger and your opinion of the merger. I think the 


question that was put on redirect related to your opinion 
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of the merger, and I ask you now if one of the reasons 
you did not approve of the merger was because of your 
lack of knowledge of the extent and degree of the security 
count differences that existed in Francis I.duPont 
& Co. prior to the merger? 
MR. CAMHY: I object to the form of the question 
I would have no objection if the question was rephrased. 
When you talk about security count differences, 

if you talk about those he knew of, I would have no objection. 

Q Were the security count differences that you knew 
of, or the fact you thought there might be some more you 
didn't know of, the reason you reached the opinion you did 
with respect to the merger? 

A Z formed my opinion regarding the merger based 
on a, I might say a visceral feeling that I had about 
the duPont organization. In spite of this feeling that I 
had I went along with the merger by investing my own 
personal funds as a subordinated lender. 

Q You mentioned a visceral feeling. I guess what I 


am trying to find out is if the basis of this was your 


concern about the security count differences that existed 


at Francis I. duPont, or one of the bases, 
A At that time, no. 


MR. GILLESPIE: Your Honor, if I may read one 
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question of the deposition I will be finished. It will 
clarify the contradictory evidence here. 

THE COURT: All right. 

MR. GILLESPIE: Page 36, midway down the page. 

Answer line 13: 

“I remember talking about this problem" -- the 
problem referred to are security differences, longs and 
shorts -- "I remember talking about this problem briefly, 
that it might be an area of problem with duPont, not knowing 
what the differences were. We had discussed bri3fly 
the situation at duPont because there was a lot of feedback 
if you want to call it that, about the back office condition 
that duPont had and we talked about it. We questioned the 
extent of the evaluation of the security differences which 
I don't think was recorded on any of the financial data 
that we had I don't recall seeing them. Which was one of the 
reasons why I didn't go along with or approve of the merger 
with duPont." 

Q Does that refresh your recollection as tothat 
being one of the reasons? 


MR. CAMIY: Mr. Gillespie, in earlier portions 


of this deposition, immediately preceding, was the time 


of this fixed? 


MR. GILLESPIE: It is certainly fixed to the spring 
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of 1970, Mr. Camhy. 

MR; CAMHY: The problem, your Honor, in taking 
the witness this way, is this thing was in two sessions, 
one early before a break, and then there was an interruption 

THE COURT: But, Mr. Camhy, you can clarify 
that by asking him questions you want. Let's proceed. 

Q Mr. Norman, you testified to begin with that 
you were a member of the liquidating committee of Hirsch 
& Co. 

A That's right. 

Q Who were the other members of that committee 
at this time? 


Cee man 
A Mr. Mundheim, Mr. Kohns, Mr. Fremen, Mr. Spector, , 


Gilbert Bach. 


Q Can you tell me how decisions of that liquidating 
committee are made? 
A I have no idea. 
Q You were not involved in the decisions? 
You asked for the present constitution? 
Yes. 
I don't know. I don't attend the meetings. 
MR. GILLESPIE: That is all I have. 
REDIRECT EXAMINATIQN 


BY MR. CAMHY: 
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Q When you say you don’t attend the meetings, 
do you mean at the present time? 

A At the present time, since some time in 1974, 

Q Mr. Norman, do you recall that tne duPont 
merger was almost in two sections during that spring? 

THE COURT: We already have that in the record. 

Yes. 

THE COUR™ irect his attention to the statement 
and find out when it was, and let's get it over with, 

Q . Do you recall which of those sessions it was 
that this statement attributed to you that you think it was, 
the early part or the latter part? 

A I don't know, 

THE COURT: You don't recall? 
THE WITNESS: I don't recall. 
RECRGSS EXAMINATION 
BY MR. SINGER: 

Q Mr. Norman, there is no question ir your recol- 
lection that you told Mr. Mundheim "Stay away from the 
merger"? 

That's right. Yes. 


You told him that? 


A 
Q 
A Yes, 
Q 


Did Mr. Mundheim ever tell you that Mr. Garibaldi 
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had voiced the same opinion to him? 
MR. CAMHY: What was the quescion? 
THE COURT: Did Mr. Mundheim tell him that Mr. 
Garibaldi had opposed the merger as well. 
MR. CAMHY: It is triple hearsay, but I suppose 
if it came out of Mr. Mundheim's mouth I have no objection. 
A I think he did, yes. 
Q He did, didn't he? 
Yes. 
MR. SINGER: I have no other questions, your Honor 


THE COURT: All right. Thank you, Mr. Norman. 


ou may step down, 


(Witness excused) 
THE COURT: Next witness, Mr. Camhy. 


MR, CAMHY: Mr. Gariboldi, please. 


1678a 
mdr Gariboldi-direct 


FRANK GARIBOLDI , called as a 
witness by the plaintiffs, being first duly 
sworn, testified as follows: 

DIRECT EXAMINATION 

BY MR. CAMHY: 

2) Mr. Gariboldi, would you tell us what vour 
present employment is? 
A I am presently employed with Paine, Webber, 

Jackson & Curtis. 

(@] How long have you been in the securities 
industry? 

A Since 1960, 

Q *60? 

A *60. 

Q Were you with Hirsch & Company durine the 

part of 1970? 

A Yes. 

Q What was your position? 

A, Controller. 

oO Can you tell me what those duties entailed : 

A It included running of the accountina 


department, preparation of all financial questionnaires, 


capital computation, coordinating the accountinag 


department with the hack office, and assisting Mr. Kohns 
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in financial matters. 

Q Did a time come when Mr. Kohns and Mr. 
Mundheim, or one of the partners at Hirsch & Company, 
asked you to collect some information and facts on 
duPont with a view to possible merger? 

A Yes. 

Q Did you do that? 

Yes. 
Did you do that? 

A Yes. 

Cg Did you endeavor to report those facts 
insofar as you could find them to the partners at 
Hirsch & Company? 

A To Mr. Kohns and Mr. Mundheim, yes. 

Q Did you furnish them with your opinions 
on the merger? 

A I put nothin; .a writing. Just oral 
discussions with Mr. Kohns. 


Q In your oral discussions did you give 


your own opinion as to whether you thought the 


merger was good or bad? 
A Not specifically I didn't say it was qaood 
or bad. I don't remember makina that definite state- 


ment. 
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0 But you do recall there were a number of 
negative facts you brought to their attention? 

A I brought facts to them. Whether it was 
negative or not, someone would have to make a 
judgment decision on that. 

cog In connection with your work in this 
regard did you ever see or were you shown this Exhibit 109, 
which is a capital computation prepared hv Haskins & 
Sells as at the last audit date? 

A No. 

‘@] Do you notice the ratio shown on that compu- 
tation as of the audit date? 

A Yes. 

0 Were you aware that duPont had heen computed 
as having that ratio by the auditors on its last 
audit, 3200? : 

A No. 

Q Were you ever made aware of the fact that the 
exchange had made recomputations of this audit date 
status in reference to rule 325, and had come up with 
a ratio in the tens of thousands, 76,000? 


A No. 


Hi d 
0 Were you ever made aware by the exchange ’s 


computation the capital deficiency on the audit date was 
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approximately 17 million? 

A No. 

Q Were you ever made aware that during the 
period December and January approyvimetely $6 million worth 
of securities in the long differences accounts od duPont 
were sold and used to replenish capital? 

A No. 

9] Were you ever shown this material 
inadequacies letter, which is Exhibit 112? 

(Handing to witness) 

A No. 

Q Were you ever made aware that a material 
inadequacies letter had been writ*en as at the last 
audit date for duPont? 

A No. 

fe) You did know, however, that there were 
substantial differences which indicated a back office 


problem, is that right? 


A Yes. In answer to the question 13 of the 


avestionnaire, it listed the securities differerces. 
Q Weren't there approximately 10 million 

short securities differences and 19 million lonq on 

the more recent questionnaires in the spring of 1979? 


A I dén't remember the amount, but the figures 
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appear to be approximately correct. 

Q Didn't you call the partners of Hirsch 
& Company's attention to that 10 million short? 

A Yes. 

Q And didn't you tell themthat that could be a 
problem? 


A Yes. 


re) Wasn't there some discussion, indeed, I think 


even with Mr. Lill present, as to if there were any 
way the partners could be sure as between them and the 
duPont partners they could make the duPont partners 
bear the burden of those? 

A I don't know whether Mr. Lill was present, 
but there was a discussion whether they could limit their 
liabilities. 

Q At that time did anybody ever tell them there 
had been 6 million longr that were sold that might come 
back? 

A Not that I know of. 

‘@] Ne connection with your work on this job, did 
you have occasion to at least discuss this matter 
with Mr. Petrillo? 

THE COURT: Who is he? 


MR. CAMHY: The partner of Haskins & Sells 
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who was the partner responsible for the 1969 audit, 
although Mr. Lill worked under him. 
THE COURT: I remember now. 

QO Can you tell us, did Mr. Petrillo have any 
connection with Hirsch & Company? 

A Yes. 

Q Tell me what that connection was? 

A Haskins & Sells were the auditors for Hirsch 
& Company, and Mr. Petrillo was, I would sav, the 
senior partner representing Haskins & Sells on the 
audit. 

fo] In the course of your work did you have. 
occasion to communicate with, not just on this job but 
generally as controller, did you have occasion to be 
in communication with Haskins & Sells? 


A Yes. 


Q Did you seek their advice from time to time 


on various matters such as treatment of different items 
in Hirsch's work? 
A Yes. 
Did they do the tax returns for the partner- 
ship? A | 
A I don't know. That was under atI Norman's 


specification. 


1684a 
Gariboldi-direct 578 


MR. CAMHY: Your Honor, may -- well, the 
tax returns, I think Mr. Hyde has said they are in 
Haskins' files. 

Q Did you have occasion in this work to see 
either Mr. Petrillo or some other representative 
of Haskins & Sells on the Hirsch premises from time to 
time as yo u worked as controller? 

A Yes. 

Q When the time came for this meraer, did 
you talk to Mr. Petrillo on one or more occasions in 
relation to it? 

A Yes. 

0 On any of those occasions, did Mr. Petrillo 
ever point out to you these things I talked about, 
about a 3000 ratio computed by Haskins or a 70,000 
ratio computed by the exchange, or a 17,900 capital 
deficiency? 

A Not -- 


MR. HYDE: There is no evidence Mr. 


Petrillo was aware in any way of the exchanae's 


computation. 
THE COURT: The objection is overruled. 
I don't know whether he was aware of it or not. He 


hasn‘t been questioned. 
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MR. HYDE: It assumes a fact not in 
evidence, your Honor. 
THE COURT: The objection is overruled. 

Q Did anybody else at Haskins & Sells ever 
call those things to your attention? 

A No. 

Q Did you ever call any of those things to 
the attention of the Hirsch partners? I mean, that's 
a rhetorical question, Mr. Gariboldi. 

A I didn't know about it so I couldn't brina 
it to their attention. 

MR. CAMHY: That's all I have of this 
witness. 
THE COURT: Mr. Camhy, I really don't 
want to take over and inject myself, but I think I am 
going to want to know precisely what it was that Mr. 
Gariboldi did. It seems to me that if you are not 


going to ask it and get it out from him I will have to 


ask it myself, or I will cet it in another form from 


the defendants. 

MR. CAMHY: What he told them. 

THE COURT: No, I would like to know what 
he did. As I understand his role, it seems to me he 


was a critical person. He was in charae of making an 
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investigation. I want to find out what he did. You 


haven't asked him that. 

MR. CAMHY: All richt. 

Your Honor, I had assumed all of this was 
going to be brought out on cross-examination. I brought 
him here for that purpose. 

THE COURT: I am sure it is, but the 
point is I want it in a framework that I will get 
affirmatively precisely what he did do. 

MR. CAMHY: All right. 

2 Mr. Gariboldi, would you tell the Court, and 
try if you can to put it -- ifyou still can -- ina 
chronological frame to this two-part negotiation that 
they had -- would you tell the Court what your activities 
were in carrying out this assignment of aetting facts 
and relaying facts to the Hirsch partners about this 
merger, and to the best of your ability tell the Court 
what instruments and calculations you did look at, and 
what recollection you have of them. 

A In the early part of 1979, January, February, 
Mr. Mundheim, Mr. Kohns, called me in and said they were 
contemplating a merqer, or they were havino a discussion 
with duPont, and would I look at some financial 


documantation. 
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They left that entirely upto me, I could 
make whatever decisions I wanted. Thev did not 
restrict me into the type of documents that I would look 
at. I told Mr. Mundheim, Mr. Kohns, that I needed certain 
information, the longa form special operation questionnaire, 
balance sheets, and Mr. Mundheim would aet that 


information for me. 


At the time we were dealing with Mr. 


Gentile, Mr. Mundheim would relate mv auestions to Mr. 
Gentile, and then the information would come hack to 
Mr. Kohns and Mr. Mundheim, would he qiven to me to look 
at. 

THE COURT: Now, excuse me. Mr. Gentile 
was the controller. 

THE WITNESS: Controller of duPont. 

A I did not deal directly with duPont. Mr. 
Mundheim would qet me the information that I reacuested. 
There were times I would aet the information directly 
from Mr. Mundheim, Mr. Kohns, or Mr. Gentile on two or 
three occasions he delivered it to me in mv office. 

I analyzed the special operations 
questionnaire, and had a number of questions hased on mv 


review. 
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THE COURT: So I can be clear »>out this, what 
exhibit number is that? 

MR. CAMHY: We'll have to pull them out 
because I think I am aoing to try to show -- I had 
assumed they would do it. Now, I will pull them out and 
pull systems, I think they saw -- 

THE COURT: But they are not in evidence. 

MR. CAMHY: They all are, but we have to 
you know -- 

BROOKS : They are not in evidence, 
your Honor. 

COURT: That's what T was askinq. 

BROOKS: Yes, I think the answer to the 
question is 

CAMHY : They are not? The lonq form 
audit? 

MR. BROOKS: I thoucht you meant the thinos 
he did like the work sheets. 

MR, CAMHY: Mo, his work sheets are not 
in evidence. The things he saw are in evidence. 


THE COURT: Well, what I want to know is 


what exhibit numbers you are referring to so it will 


help me out. The special -- 


THE WITNESS: The special operations 


~ 
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questionnaire. 


THE COURT: What number is that? 


MR. CAMHY: Your Honor, I can't think of 


COURT: All right. 

MR. CAMHY: May I he permitted, perhaps 
it will help. There was on September 28 audit a lona 
form spread sheet which is in, as the Haskins & Sells 
audit. Then there are these special forms, I think 
I had Mr. Gay looking at some printed forms with entries 
in them. Those are the special operations questionnaires. | 

THE COURT: All right. 

MR. CAMHY: Then there was one special 
operations questionnaire which was a January 39 one 
which was arranced like the old lona form one. 

THE COURT: I see. 

All riqht, thank you. I am sorry, Mr. -- 

ca PA iole 

MR. CAMHY: How, your Honor, TI am 
dealina on this examination with those questionnaires 
but not with his work sheets. I didn't, you know, 
prepare tis that way. 

THE COURT: All riaht. I was just 
interested in being sure I understood what forms he was 


referring to. 
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0 So then you saw these snecial sievesinas 
questionnaires, did you not? 

A TI saw some of them. : Which ones, you know, 
whatever you had admitted into evidence I will look at. 

I don't remember whether I saw February or March or at 
what time I saw them. Unless there is some notation on 
there that -- vou took them out of mv work naners. 
Basically that'svhat I was looking at, the Siameatat 
questionnaire, the special « perations questionnaire, 

the lonq form. 

0 All right. Did you also see the standard ~~ 
long annual report for the year end ‘69, which we found 
in your folder? This is a Xerox of it but the brochure 
was found in your folder (handing) with the halance 
sheet in the codvee, This is spread over two paces. 

A Yes, I have looked at some financial statements. 

Oo well, my avestion is, did you have any reason 
to think that Haskins & Sells had issued anvthing 


but a simple unqualified oninion for the halance sheet 


as at the last audit? 


A I looked at the long form, the certificate 


was rot qualified but they had listed the security 
differences in the answers to the questions. 


6 All riaqht. 
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THE COURT: Well, would vou allow him to 
continue to tell me what you iid in your investiaation;, 
Mr. Garinolat? ‘ 
THE WITNESS: Yes. T uous at all these 
documents and I made comparisons between the financial 


suertionesics of September, the year end, the financial 


questionnaires and the operational questionnaires at 


a later date and tricd to pick up major fluctuations 


from period to period. And I had auestions as to the 
differences, what happened between the audit tiine_and the 
present time, tried to relate the differences. 

I si to lack at the chances in the ,: 
inadmissible assets een as furni tare and fixtures and 
other onetns charaes that I micht have had at Sentemher 
which I dia not have in January; ‘Pebruary or March. 

So to try to qet a transition from the audit time 

to the current time. My concern was basically the 
current financial position of duPont, not what hapcense 
six months aqo. But it did have a bearing if there was 
any material chanaes in the fiaures. 
And If think my work papers indicate that 1° 


aid make such comparison. 


THE COURT: And based upon these facts that 


you gound worked up you worked out an analvsis of the 
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duPont firm ia that --- 


THE WITNESS: | When I had their cavital 


commutation and the thing that was in question were the 


security differences. The special operations questionnaire . 


indicated that security.differences were not taken in _ 


the computation of the capital, rule 325. So the 


auestion was if they were, what would he the capital 
ratio, why were they being eliminated, were they caiven 


special treatment by the New York Stock Exchance, That 


é . 
. * 
Ee EE SO SE Se 


was the auestionthat had to be answered. 
MR, CAMHY: Your Honor, [I oat — I am 
canable of carryina this very much further hecause I 
will pull a lot of exhibits out. 
THF. COURT: All riqht. 
MR. CAMHY : Your witness. 
THE COURT: Mr. Hyde, vou have decided 
you are aoing to be up now. 
MR. HYDE: acs tevin to divide it 
your Honor. 
THE COURT: 
CROSS-FXAMINATION 
BY MR. HYDE: 
a) Mr. Gariboldi, could you tell us a little 
about your backqround? 


‘ 
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A From 1948 to-1960 I was with Haskins & Sells. 

From April 1960 to July 1970 I was with Hirsch & Comnanyv. 
From April 1969 to .Julv 1970 I was with 
Hirsch & Company. 
From Auaust 1973 with Walston, or duPont 

Walston, and from 19 -- Auqust 1974 to the present with 
Paine, Webber,Jackson & Curtis. 

Q When you say duPont Walston, that is a firm 
that came into existence sometime -- 

A Let me just go back to 1979. 

12) Yes. 

A. In 1970 I was with Walston & Company. 

Q Excuse me. You did not ao with duPont Glore 
Forgan? 

A No. 

0 Never with that firm I take it? 

A No, sir. 

re) All right. 

A In 1970 I went over to Walston & Comnany 
and when Walston and duPont reallianed their business I 
went back as an employee of duPont Glore Foraan, and then 
when Walston went into bankruptcy I moved hack into Walston 


and put the firm into hankruptcv as the comptroller of 


Walston & Company, duPont Walston af the time of the 
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bankruptcy proceedings. 
Q Now you are, I believe vou said, with 
Paine Webber? 


A Yes. 


‘e) - Going back to the (Ane you were with Haskins 


& Sells did your work consist in large part of brokerace 
house auditing? 
A The latter part of my experience, yes. 


9 And you worked there with Mr. Norman, did you 


_A Yes. 

ce) And the two of you I believe even worked on 
audits of the old Francis I. duPont firm? 

A I was on duPont I think onlv once as a 
junior, goina back a qood number of years, 

Q When you went with Hirsch, what were your 
duties? 

A I was the controller and the’ duties that I 
mentioned before I just carried right throuch from 1969 
through 1970. 

Q Mr. Gariboldi, you are familiar, I take ic, 
with what a surprise audit is? 

A Yes, sir. 


0 Could you tell us what reports the auditors 
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are required to file in connection with a surprise 
audit? 


MR. CAMHY: I want the time fixed, vour 


Honor. I think these things have chanced from time to 


time as I understand it. 
oO 1969, 1979. 
MR. CAMHY: 1969? 
MR. HYDF: And 1979. 
Can you be more specific? 


Well, you mentioned a lona form. What is 


A A long form questionnaire is normallv -- is 


in three parts. 
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Q Yes. 

A The first part is the answers to the financial 
information, that is the assets, the liabilities. It has 
underwriting commitments, contractual commitments. It has 


footnotes. Part 2 .. normally: would show the security, 


the detail of the security valuation in inventory, partly 


secured account. And Part 3 normally would show the in- 
formation as far as Rule 325 is concerned as far as cash 
required to margin accounts and capital borrowings of the 
partners. 

Q Is it fair to say Part 3 is the backup to the 
net capital computation? ) 

A It has additional information that is required. 

Q Just for the record I would like to show you 
Plaintiffs’ Exhibit 26 and ask you if that is the Part 1 
of Haskins & Sells long form questionnaire for 1969 with 
respect to Francis I. duPont (handing). 

A Well, this is not what I saw. I had it in a blue 
back. | 

Q You had the whole thing, Part 1, Part 2, and 
Part 3? 

A I don't know if I had Part 3 but this appears to be 
the certificate. 


Q And is that the contents of Part 1? 
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Yes. 

And in addition you saw, yov are sure, Part 2? 
Yes. 

And you may have seen Part 3? 

I may have. 

Q Do you know whether or not in addition to the 
financial questionnaire a memorandum computation of net 
capital was required to be filed in 1969 and 1970 by the 
auditors as part of their surprise audit? 

A Are you asking me five yeears ago or what I know 
now? You know at that time I didn't remember whether 
they had a file but I nik aie learned that the rules 
be in effect since 1968. I don't remember whether Haskins 
& Sells physically filed. 

We did end up with a capital computation from 
Baskine & Sells, we, Hirsch & <ompany did. 
Q Well, apart from the filing you knew that the 


auditors prepared a computation of net capital,did you not? 


A Well, there was a period of time they were not pre- 


paring it, you know. I an talking about 1960. Somewhere 
along the line the requirements had changed, whether it 
was 1968, ‘69 or '70 I -- 

Q Well, whatever your present recollection is, is 


there any doubt in your mind that in 1970 you knew what | 


1698a 
cmbr Gariboldi-cross 592 


the requirements were? 


MR. CAMHY: I dou't understand -- I object, your 


Honor, to the form of the question. I don't understand it. 
THE COURT: I thought I understood the question. 
Reread the question. 
(Read.) 

Q In other words, Mr. Gariboldi, in 1970 you knew 
what requirements were then in effect with respect to the 
component parts of an audit, did yainot? 

A I can't remember if they had to file those at that 
time, you know. A difference of one year to another year, 
whether 1970 was the date that they had to file these, the 
capital computation and the material inadequacy form. It 
is around that time that the rule went into effect that they 
had to file that Lataaenhtiie. 

Q Well, let me put it this way: Whenever the 
rule went into effect you were aware of the rule, were 
you not? 

A Yes, sir. 

Q When you were given the task of investigating 
Francis I duPont's financial condition in connection with a 
proposed merger with Hirsch & Co. could you tell us what 
documents you considered appropriate to such an investi- 


gation? 
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MR. CAMHY: Your Honor, I don't know that it is 


relevant what documents he considered appropriate. 


The issue seems to be what he saw. 


THE COURT: Well, as I understood his testimony, 
he asked for specific documents and those documents 
were supplied. 

I think the answer is already in but obvious | 
Mr. Hyde can ask him on cross examination. In other 


words, the objection is overruled. 


1700a 
Gariboldi-cross 


594 


MR. HYDE: Let me rephrase the question then, 
you Honor. I think it probably already is in, 

Q I believe you testified with respect to the 
documents that you asked for. Let me ask you this: Did 
you ever ask for any documents that you did not receive? 

a No, I received every document that I asked for. 
Whether I got them a day later or a week later but I 
received the documents that I asked for. 

Q You got them. 

A Yes, sir. 

Q Now was there any document that you considered 
necessary and appropriate to the evaluation of the 
financial condition of Francis I.duPont which you did not 
ask for? 

A I would say no. 

Q Everything in other words, that you thought 
you needed you asked for it and you got it, is that correct? 

4 That's correct. 

Q I think you testified with respect to seeing 
certain special operations questionnaires. Could you tell 
us what those are? 

A Well, if you had the document here then everyone 
could look at it or we could discuss it. 


Q I was thinking more in general terms, Mr. Garibold 
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We will get out the specific copies but let me put it this 


way. Special operations questionnaire is not an audited 


questionnaire, is it? 


A That's correct, 
Q The outside independent auditors did not prepare 
_ that or certify that report, is that correct? 

A That's correct. 

Q .You testified that you looked at certain of 
these special questionnaires. Did you make an effort to 
get the most recent, the most up to date questionnaires? 

A Yes. In other words, at the time I was looking 
at them I had the most recent questionnaire. Whether it 
was March or April. 

Q Mr. Gariboldi, I would like to show you what 
has been pre-marked as New york Stock Exchange Exhibits 
B and c. I believe that Exhibit B has been received in 
evidence against the stock exchange but not against Haskins 
& Sells, Exhibit c— 

MR. BROOKS: Plaintiffs. 

MR. HYDE: And against plaintiffs. Exhibit c 
has not been so received. 

MR. BROOKS ; They were offered by us and received 
as against the plaintiffs Yr think. 

THE COURT: Well, they are both in. B and c. 
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MR. BROOKS: B and C are both in evidence, 
THE COURT: Yes. 

Q Can ‘i tell us if those are copies of duPont 
special operations questionnaires which you received and 
reviewed in connection with your investigation (handing) ? 

A Not unless you took them out of my files. 

There is no notation of mine on here. Normally I put some 
notations, I have some markings. 

MR. BROOKS: Your Honor, let me correct myself. 
The reporter's schedule of yesterday's transcript shows 
Exhibit B in evidence but not Exhibit Cc. I will track that 
dowm in the text. 

THE COURT: Well, I have Exhibit Cc marked in 
evidence. 

MR. BROOKS: Well, I will go along with you, sir, 
and change the schedule here. 

Q° Mr. Gariboldi, let me show you -- 


THE COURT: However -- I'm sorry -- it is only, the 


thing I have up here is only the covering letter. 


MR. BROOKS: That's Haskins & Sells Exhibit Cc 
I think, your Honor. 
BY MR. HYDE: 
Q Mr. Gariboldi, Stock Exchange Exhibit B was marked 


at your deposition as Haskins & Sells Exhibit 15 for 
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identification, and I do believe that that was taken 
from the files produced by you or Mr. Norman. 
A I have in my hand a document marked Exhibit c 
that's Exhibit 15, 
Q Exhibit c is 15? 


A Yes. And that's dated 5/31. I doubt if I would 


have seen this document. That's what you have given me here, 


It is the May 3lst, Exhibit 15. 

Q Yes, it is a computation as of 6/11/70. 

A I don't have that here. 

Q Well, I am looking under the column “current 
report” not the date at the top. 

A You know at that time we were in a merger, 
I wuldn't have seen this document. If I had it I wouldn't 
have had anything to do weh this one. 

Q How about Exhibit B? Stock Exchange Exhibic B. 
Is that one you would have seen? 

A It appears the period of time that I would have 
been looking at it. 

MR. CAMHY: Excuse me, your Honor, I am trying 
to be pelptul. Is it a Gariboldi Exhibit -- a Haskins & - 
Sells Gariboldi Exhibit? 

MR. HYDE: Your copy is not. I am trying to 
match them up. 
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MR. CAMHY: If you hive one that is a Haskins & 
Sells Gariboldi Exhibit I can represent we tried to keep 
his file intact and whatever came out that way is something 
that wo found in the file, 
BY MR. HYDE; 


‘o We are trying to resolve this question, Mr. 


Gariboldi. Let me go on. You testified I believe that 


in your review of certain special Operations questionnaires 
you took note of the fact that no charge vas being made 

to capital by reason of securities differences, is that 
correct? 

A Yes. 

Q Did you make any computation which would indicate 
to you what the result would be had securities differences 
of duPont been taken. into effect? 

A You wouldn't have to make a computation if you 
just look at item I, subtract item 2-a-2 from that and you 
would have a deficit of five million dollars just looking at 
this document. You don't have to make-- 

Q' The capital deficiency is apparent on the face 
of the -- 

A Just looking at it. you don't have to make any 
computation just based on the document right here, 

Q It shows that the firm is in deficit and out of 
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ratio,does it not? 

MR. CAMHY: That's not what the witness sai. 
I don't believe. 

M. NYDE;: I am asking him what he said. 

MR. CAMHY: He said that it would be. 

Q Assuming that you take the securities differences 
into effect. 

A There would be a capital deficiency if you took 
the total market value of the shores into account. 

Q Did you make any compari:cn of the securities 
differences shown on the long form, the Haskins & Sells 
answers to f .2.ancial questionnaire for September 23, 1969, 
and the subsequent special operations questionnaires of 
duPont that you re’ .swed? 

A I think * did look at them. If you will give 


ma back that exhibit that you showed me before I will look 


at question 13 and see if the amounts were the same. 


Q The long form is Exhibit 26, let me show you that 
(handing) . 

A Yes, I had looked at the long form and tried 
to relate them to the special operational questionnaire | 
and I ‘looked at then, 

0 What does item 13 of the lang form show with 
respect to securities differences? 
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A It shows long value of approximately 30 million 


short value of approximately 7 million. 

Q What does the special operations questionnaire 
show specifically with respect to those items? 

A 11 million and 10 million. 

Q Of which? : 

A 11 million long, 10 million short. 

Q In other words, comparing those two documents 
you saw that the longs went from approximately 30 down 
to 11? 

A Yes. 

Q Between what period of time? 

A I would assume from the time Haskins & Sells 
submitted their report to -- 

Q Well, the date of that is September 28th. 

A Yes. 

Q And what is the date of the questionnaire, the 
special Operations questionnaire? 

A March. 

MR. BROOKS: I object to counsel's misstating 
the answer of the witness. I believe the answer said the 
date that Haskins & Sells would have submitted the report, 
which was not the September date, but in turn as we know 
a later date November 26th I believe. 
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MR. HYDE: I believe that correction is appropriate 

yes. | 

A That woul? be my answer, the date on which 
they would have submitted the report or a period of time 
after September 28th, when they f.° alized their figures. 

Q Did you make any inquiry with respect to this 
reduction in the amount of long security differences? 

A No, other than -- no, I did not. 

Q Did you consider it relevant to your investigation 

A. Neo, 

Q Did you compare the difference in short security 


differences between the time of the Haskins & Sells 


audit and the time of preparation of the special operations 


questionnaire? 
A Can you repeat that? I'm sorry. 
Q Yes. Focusing your attention now on the short 
security differences did you compare the figures shown 
on the long form audited questionnaire and the figures 
shown on the short form special operations eiseticenaice? 
A Yes. 
Q Could you tell us what those differences ure?’ 
A They went from seven million to ten million. 
They increased? 


They increased, 
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Q Did you make any inquiry with respect to why 
the number of short -- the amount rather of short security 
differences had increased? 


No. 


A 
Q Did you consider that fact relevant? 
A 


No. 

Q Mr. Gariboldi, there has been ‘testimony in this 
case concerning item 4-D-3 on the answers to financial ’ 
questionnaire, Plaintiffs! Exhibit 26. I direct your attenti 
to that item, the figure of approximately eight million 
one hundred thousand dollars dividend charges (handing). 

A Yes. 


: Is this an item that you reviewed in your investi- 


If you would show me the capital computation 
I could tell you which items I reviewed. JI had a capital 
comp in addition to this documentation and on that capital 
comp I would indicate the security differences,I would 
indicate the Adi iiewl shbe, 

You are asking me to compare two different types 
of document. Me is financial questionnaire, the other is 
New York Stock Exchange Rule 325 capital comp. 

Q I am not asking you to compare it now, I am asking 


you if you were aware of the item -- 
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A Yes, I was aware of the item, it appeared on the-- 
there was a notation in the capital comp. 

Q Isn't it fair to say that you carefully reviewed 
the answers to the Haskins & Sells financial questionnaire? 

A I reviewed the answers to the financial 
questionnaire in those areas that I was interested in, 
security differences, what I would call the inadmissible 
assets in question 13 and my concen was what was the 
position of the firm as of March 12th. Whatever happened 
between September and March 12th I was concerned with, 
one the influx of cagdtal. ae capital going out of the 
firm, any other changes in inadmissible assets, increas: 


or decrease in AI. Those factors were all weighted in. 


But the document that I had in my hand would be what was 


the current position of the firm. Not what happened six 
months ago " a year ago. 

Q Right. 

A That was the only thing I could evaluate. 

Q Let me ask you this, Mr. Gariboldi: Did you 
consider in this evaluation of yours the question of 
what the net capital computation of Francis I.duPont had 
been in September, 1969, to be relevant to your inquiry?. 

A Yes, I could make my own computation from that. 


Iwas aware of the fact, I was told by Mr. Lill and Mr. 
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Gentile that the exchange was allowing duPont to make 

two. computations. Mme including the security differences 
and the other excluding the security differences. So they 
were ontekina under a different method of comput ing 
capital. If I included the security differences they 
would be in deficit, if I left them out, they would not 

be in deficit at the time. And that would be the same type 
of situation I had in March as would have existed in 
September. Now I had no other way of going aboutthat other 
than getting the information from Mr. Gentile and Mr. Lill 


who said to me, when I asked the question, yes, we have 


an alternate method of computing New york Stock Exchange 


Rule 325 capital. 

Q Well, I think you said in the course of that 
answer that you had the figures from which you could compute 
neticapital, did you not? 

A Yes, I could take the questionnaire and compute 
capital on my se. 

Q The questionnaire being Plaintiffs' Exhibit 26. 

A That's correct. 

Q The Haskins & Sells answers to financial question- 
naire as of September 28, 1969. 

A Yes. 


-Q That contained all the information vou need to 


MMITHERN DISTRICT COURT REPORTERS, {.5. COURTECHINE 


604a 
Gariboldi- crees 


make a computation of net capital as of that date, did it 


not? 
Yes. . 


THE COURT: Why don't we take our recess for 


(Luncheon recess) 
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APTERNOQGN SESSIQY 


PRANK GARIBOLD I, resumed, 
CROSS EXAMINATIQY CQNTINUED 
BY MR. HYDE: 

Q Mr. Gariboldi, I would like to show you 
Plaintiffs 'Exhibit 26, part 1 of the audited questiodnedra - 
of 1969 again. 

I direct your attention to,answer to question 
6G and ask you if that sets forth the figures with respect 
to securities paid for but not segregated. 

A I‘m sorry, what was that? 

Q Does that set forth figures which were the 
securities paid but not segregated? 

A Yes, hg 

Q Is the magnitude of the segregation problem 
set forth there? 


A Yes. 


Q How about the question of securities: failed 


to receive, failed to deliver? I direct your attention 
to item 4D. Is that revealed there, the magnitude of 
fails to receive and fails to deliver? 

A I don't understand magnitude. There is a figure. 


Q What is the figure? 
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A Pail to receive is 36 million, for customers and 
respondents one million seven. 

Q How about dividends on securities fail to receive, 
is that disclosed there? 

A It would be in the same section, 4D, a short 
valuation? 

Q I believe so. 

A The figure is there. It is eight million dollars, 
if I am reading it correctly. 

Q I dissect your attention to item 6D, and ask 
you if that sets forth the amount of unsecured accounts? 


yes. 


A 
Q What is that? 
A 


Almost two million nine. 

Q Mr. Gariboldi, you have heard of the term 
material inadequaciés' letter, have you not? : 

A Yes. 

n°) You are aware, are you not, of the fact that this 

is a report which the independent auditors are, or were 
in 1969 and 1970, required to render in connection with 
every surprise audit in every brokerage house? 

A oo just made a statement. The answer is yes 
to the question. 


Q You were aware of that? 
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Yes, 

Did you in connection with your investigation 
of Prancis I. duPont ask for the most recent, or, indeed, 
for any, material inadequacies letter that had been given 
to the firm? 


A No. 


Q Let me ask you this, Mr. Gariboldi. 


Based on the numbers which are set forth in the 
answers to the audited questionnaire. which you have befote 
you, Plaintifis' Exhibit 26 in evidence, I direct your 
attention specifically to the long differences, long 
securities bttteeaie: the short securities differences, 
*he securities paid for but not segregated, unsecured 
accounts, fails to receive, fails to deliver. In view of 
the totality of this, Mr. Gariboldi, did you form any 
judgment at the time you reviewed this questionnaire as to 
whether or not Francis I. duPont had inadequarcies in its 
accounting system? 

A I couldn't tell by looking at the figures... There 
is no mention of it in the certificate, 

Q I appreciate that, but I am asking you about 
given,the size of the numbers. under these items that I 
have just directed your attention to, were you able to 


form any judgment as to the accounting system or the back-- 
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let me make that even broader, the back office Operations 
of Francis I. duPont. 

A The security differences would indicate there 
were differences the auditors did not resolve within 
a 45-day period. They only had 45 days to answer this 
questionnaire. So the question was did they have enough 
time to resolve these differences within that 45-day 


period. "The audit was September 28th. They rendered their 


certificate on November 26th. So it is quite possible 


that they did not have time to until after look for the 
differences, 

Q I appreciate that, but I am asking you whether 
or not, given the differences, given the fact that for 
whatever reasons they were not resolved in that period, 
you were able to form any judgment as to the adequacies 
of the accounting system or back office operations of 
Francis I. duPont? ; 

A Not with the accounting system. The back office 
would indicate that there are differences -- question 6-G 
would. indicate it paid for securities not segregated, 
the fails would have -- as long as the fails were on the 
right side the comparison of the fail receives versus 


the fail to deliver would indicate whether the cage was 


Operating properly. You are talking about a three hundred 
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million dollar balance Sheet of customers ' accounts, so 
that the Sisiiais are really not that mich out of line, 
The figures would be large because of the balances that 
are involved, you know, you have to take in question 6-a, 
6-B, 6-C. You have to take all those items in, not one 
Specific area. 6-G as Opposed to the unsecured accounts, 
You relate it paid for against the customers! balances, 

Q Was it your testimony then that given the size 
of the firm, and its total volume, you did not consider 
any of these figures to be out of line? 

A I wouldn't make that statement. I wouldn't 


Say they are out of line. But there appears to be a problem 


with securities paid for not Segregated. There appears 


to be a problem in security differences, 1I wouldn't know 
where the problem would be, whether it is in the accounting 
records, whether the back office is failing to Properly. 
make substitutions. That I don't know. I don't know why 
the differences existed. you can't make that -=- you can't 
make a decteicn based on the questionnaire at this point. 

Q In yor investigation of duPont, did you attempt 
to ascertain the reasons for any of these items? 

A No. That was not my area. The back office procedure 
was beiag handled by Mr. Tom Weil, which was our Operations 


department. It was his responsibility to look into the 
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back office, My job was just to anlyze the figures 
that I had as far as the back office problems, differences, 
paid for, that had to be followed up by Mr. Tom Weil who was 
the Hirsch partner in charge of our back office operations. 
Q Directing your attention now to the spring of 
1970, did you make computations from time to time of the 
net capital position of Hirsch & Co.? 
A Yes, every month. 
Q Hirsch & Co. was losing money at that time, 
was it not? 

A Yes. You have admitted the P and L's-in evidence. 
You can go back looking at them. They would tell you 
whether they were losing money or not. I don't remember 
specifically. Over a period of time they had lost money. 

Q What was the effect of losing money on net capital 
A It has an effect of reducing the net capital. 
Q If you continue to lose money for a long enough 
period of time that may deplete net capital, may it not? 
A Yes. 
MR. CAMHY: I object to the form of the question. 
It seems to me it is self-evident. 
| ‘MR. HYDE: If it is conceded, 
THE COURT: It's been answered. 


Did you make any projections in 1970, Mr. 
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Gariboldi, as to what might happen at Hirsch & Ca.. with 


respect to its net capital position, given certain as“umpt ions? 
: A We made the computations: normally on a monthly 
basis. We would-- 

Q 7 talking about projections into the future 
now, not on 1 monthly basis. 

A I think at one point we did, 

Q What did that disclose? 

B That if you lost money for a period of a year-- 
say going through the end of the year you would have 
problems. 

Q Capital problems? 

A Capital wibbind. 

THE COURT: When was that projection made? 

THE WITNESS: Around the beginning of the year 1969 
early 1970. That wovid only give you an indication that 
you would need additioel capital at some point of time. 

Q Possibly by the end of theyear of 1970? 

A I don't have the capital computation. 7° you show 
me the capital computation of Hirgech & Company at that time 
when I would give you an estimate, 

Q Assuming that one or more of the partners of 
Hirsch & Co. were to leave the firm and withdraw their 


capital, would that also bring abr t, or would it also have 
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erought about net capitul preblems? ek 
A Yes. ae 
Q In 1970? 
A Yes. & 
Q 


And there was a partner at that time named 


ur. Meyer, “as there not? 


A Yes. " 
Q What was his posture?_ : ”. 
A I think at that point he wae a limited partner. - 
Q When did he become so? : 
A I don't remember the date. 
— 
, 


{ 
¢ ° 
eo 
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0 Would it he your recollection that that was 
at the end of the year 1969? 


A About that. time. 


Q And he changed his status from general 


partner to limited partner? 
A Yes. 
Had he given any indication that he -- strike 
a 
In connection with his becoming a limited 
partner, nad he withdrawn some of his general partner- 
ship capital? 
A I don't know. He a have taken some monies 
out. I don't have the figures in front of me. I 
couldn't tell you if he did take any money out. 
Q Was it brought to your attention in 1970 
that he wished to wirhdraw some or all of his *imited 
partnership capital? 
A ' I don't think I was told specifically, 
but once a man hecomes a limited partner there normally 
is agreement between the parties involved as to the 
amount of monies that the individual -- 
MR. CAMHY: I object to that, your Honor. 
It's speculation. : 


THE COURT: All right. 
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MR. CAMHY: There would be an assumption, 


suspicion, or speculation. 


THE COURT: I suppose that's right. We can 


ascertain those facts. 
Q Did you have any conversation at Hirsch & 
Company with respect to the subject of Mr. Meyer 
withdrawal of cay ital? 

A No. 

or: Now, sometime prior to the discussions 
leading up to the merger with duPont, Hirsch & Company 
had been discussing combination with other brokerage 
Hew, had it not? 

A Yes. 

(@] Would you tell us when you first heard of 
the proposed combination of Hirsch and Company with another. 
brokerage firm? 

A End of '69, beqinning of '70. 

es What did you hear? I refer you specifically 
to what the firms were you had discussions with? 

A I think I testified in my deposition to 
Bioren, Robinson & Company, Shearson, Hammill, Hentz &. 
Company, I think there was Newburger in there. T am sure 
you have them in my work papers, as part of the exhibit. 


The work papers are all together. 
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When you say the work papers, what do you 


A Whatever examination I made of those companies. 
If I left a nmarticular firm out, you know, T don't 
remember them all. 

Q Were you asked by the partners of Hirsch 
& Company to make an investigation of other firms 
from time to time. 

A Yes. 

Q What did you do in such investiqations? 

A. Normally, I would be given a balance 
sheet, a capital computation, I would review 
them, and then we would have a general discussion as to the 
status of the firm, whether it was feasible to merce 
with the firm. 

MR. HYDE: Your Honor, we omitted to have 

these premarked. I would like to have marked as 
Haskins & Sells S for identification and T for identificatio 
as the next two exhibits. 


(Defendant Haskins & Sells Exhibits S and T 


were marked for identification) | 


MR. HYDE: I am afraid we will have to 
get extra copies of these. 


S was Gariholdi Exhibit 39 on the deposition, 
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and T was Gariboldi Exhibit 40. 

Q I show you Defendant Haskins & Sells Exhibit 
S for identification,and ask if -you can tell what that 
is. 

A It’s Wowburger & Company, various financial 
statements of the company. 

Q Dees that include work papers prepared 
by you? 

A. These ee pot my work papers. It's my 


handwriting on the top. The cover sheet is. The 


second sheet is. That's my handwriting. These were 


submitted by Newburger and Company to Hirsch & Company. 

Q *nd reviewed by you? 

A Reviewed by me. Yes. 

Q Let me show you defendant Haskins & Selis 
Exhibit T for identification, and ask if you can 
jade.cify that exhibit. 

A This is Hentz & “ompany. The cover sheet 
4s mine. The notations along the side. the pencil 
figures, are my figures. fhe ether items were submitted 
Hentz & Company te Hirsch & Company. 

Q Gotng back to Exhib.t S, let me show you 
handwritino at the bottom o f the page headed 


“Aggregate indebtednese, 2u'¢ 373," 


1724a 
Gariboldi-cross 

Is that your handwriting? 

This is, yes. . 

Q What does that consist or, the handwritten 
portion? | 

MR. CAMHY =: Your Honor,n«# that he's goirs 
to be Peres read the content c% this material -- 

MR. HYDE: I am not asking for content. 
I want to describe what it is. 

MR. CAMHY: You are asking what's in the 
papers, and they seem to relate to other companies. If 
they don't relate to duPont and ve'ate to Hirsch If 
dante om the relevancy and I have a relevaicy abiection 
to the question. 

THE COURT: My assumption was that this 
was following up a question. These were firms that 
Mr. Garibe idi had been investigating for a possibility 
of a merger with Hirsch. Is that the <juescion? 

MR. HYDE: Yes. 

_THE COURT: If that is so, they are relevant. 

MR. CAMHY: You thnk they are? 

THE COURT: Yes, I certainly dc. 

MR. CAMHY: “hank yeu, your Honor. 


HYDE: I thank we have a *ueeti0% 


sy 
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A Without trying to study them, I was trying 
to make some comparison, adjusting an aqgreaate indebtedness 
The effect it would have on putting these firms tocether, 
if I remember correctly, either Hentz or Newbureer, 
the discussions didn't last very long. I -don't remember 
who called them off. 


¢] Rut you did make an investiqation, at any 


A I made an investigation, but it was just 


limited to looking at the financial statements. 


Q From them you computed such things as net 
capital, agqreaate indebtedness, and so forth. 

A I didn't compute. It was already here. 
I made a comparison of from one period to another 


pofsibly. 


Q Let me show you Exhibit U for identification 
and ask if you can identify chek, 

A . The cover sheet is mine, and the financial 
statements attached were submitted to Hirsch & Compnay 
by Bioren to Mr. Mindheim. There are no other notations 


on the sheets that are in my handwritina, just the 


cover sheet. 
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MR. HYDE: Your Honor, I would like to offer in 
evidence defendant Haskins & Sells Exhibits Ss, — U. 

THE COURT: Well, other than the testimony, . 
Mr. Hyde, what purpose will those exhibits serve? 

MR. HYDE: I want to show, your Honor, the type 


of work that was entrusted to Mr. Gariboldi, not only in 


connectionith the duPont merger but in proposed combination 


with other brokerage firms as well to show that he was 


entrusted -<- 


I got that from the testimony and the fact that he was shown 
these various -- received these various statements and went 
over. them. I got that from the testimony. And made 
computations. I don't think you need that in, unless 
I am going to learn something from reading them. 
| MR. HYDE: We offer it for the purpose, A, of 
showing the trust that the partners of Hirsch & Company 
placed in Mr. Gariboldi, and secondly, of course, we will 
get into the question of their desire to merge with 
other firms about this time. 

THE COURT: Well, my own feeling is that it is not 
going to aid me very much. I think that you have got it 
already in the record. I think you have got it clear. 


I understand, from what I understand from the testimony 


| | 
THE COURT: All right. I understand that, but 
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I understand what happened. I don't see how that is going 
to help. Unless there are some computations on there by 
Mr. Gariboldi which shows how he disposed of the matter. 
From his conversation I gather that he looked at these and 
reached -- or rather the conversations broke off, certainly 
no action was taken affirmatively. 

MR. HYDE: That is right. 

THE CONRT: I think that is all you need. 

MR. HYDE: I will not pursue it at this point then, 
your Honor. | 

THE COURT: All right. 
BY MR. HYDE: 

Q Mr .Gariboldi, based upor: your reading of the audite 
financial questionnaire, Plaintiffs' Exhibit 26 in evidence 
which you have got before you, did you form any opinion as to 
the financial and operating condition of duPont? And I am’ 
limiting my question now to the long form audited question- 


naire. 


A I think you asked me the question before. The only 


items that would be in question would be items in 6-G and 
items in Question 23, bie security a@ifferences. That the -- 
Q These did raise <uestions in your mind? 
A That would be the only back office problems that 
would exist. Looking at the questionnaire. 
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MR. HYDE: I have no further questions. 

MR. BROOKS: ‘I have some questions, your Honor. 
MR. SINGER: We have no questions, your Honor. 
THE COURT: Mr. Breoks has some. 

MR. POLLACK: ee we have that stricken, your 
Our denote were crossed. 

THEQOURT: All right. I won't hold you to it. 


BY MR. BROOKS: 


Q Mr. Gariboldi, what do you do now at Paine, Webber? 


A I am a staff assistant to the controller. I do 
special projects, general control, put in projects. 

Q Do you do any Stock Bxchange Rule 325 in your work 
at all? | 

A I don't have prime responsibility for Rule 325. 

I have the responsibility of reviewing the joint regulatory 
report which has Rule 325 in it. 

Q Would it be fair ‘to sa, that today the jaint. regulator 
report has incorporated and superseded what we hav e been 
referring to as the long form questionnaire and the special 
operations questionnaire? 

A Yes. 

MR. CAMHY: Your Honor, I don't know that it is 
relevan<. Are you going to purgue this, Mr. Brooks? 


MR. BROOKS: No. 
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Q Doyou have any idea of the amount of Hirsch 
losses, Hirsch operating loss for the year 1969? 

A I read my deposition and I think I stated that it 
was in excess of $2 million. The exact amount I don't 
remember. You have the P and L statements, you have 
admitted those in evidence. | 

Q In connection with the work you did analyzing 
the duPont fimfor Hirsch, Hirsch & Co., did you make any visits 
to the premises of the duPont firm? 

A Once. 

Q Only once? 

A Once to see Mr. Gentile, and I think I went another 
time to see Mr. Paul duPont. I had to bring him some 
papers. | 

Q - Any other times? 


ado, sir. 


A 
Q What caused you to go to see Mr. Gentile? 
A 


I had a number of questions based on my review, 
after I had spoken to Mr. Mundheim, Mr. Kohns and Mr. Petrill 
it was decided I could go over and talk to Mr. Gentile and 
ask him questions. | 

Q Did you write those questions out on any of your 
work sheets? 


A Yes. 
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Q Do you recall whether those questions were showed 


623 


to you at your deposition? 

a I think they were. 

Q If I can only find them, sir, I will show them 
to you again. Let me show you something which may contain 
them, and if itdoesn't Ithink it may be relevant. 


MR. BROOKS: Your Honor, we have had a chance to 


pre-mark these but we didn't expect Mr. Gariboldi today 


so we haven't Xeroxed them for counsel or the Court. This 
has been pre-marked as Exchange Exhibit YY, and was Haskins & 
Sells deposition Exhibit No. 37, the deposition of 
Mr. Gariboldi (handing). 

Q Does that document have within it the questions 
which you wrote out? 

A Yes. 

Q Pirst without referring to the list, can you recall 
the questions? 

A Geeavaliy. 

Q Well, will you tell me what questions they were? 

A Basically it appears that I reviewed their 
March 12, 1970 operations questionnaire which Mr. Hyde had 
given me before, and I had comments against each item. 
Basically it was for my own information to find out how 


were the items computed, what is the status of the item 
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now, and what was the firm trading loss. Then another 
case I had a question on whether they had any controlled 
stock in their subordinated borrowings. another question 


was, was there a $20 million capital commitment which 


duPont had from the duPont family, or the Laird Foundation or |. 


someone, that was one of the questions. 

Q Let me stop youfor a minute. Do you recall the 
ansvers to that last question? 

A Mr. Gentile told me he was unaware of the $20 
million .- mitment. 

Q Did you report that .«ck there to Mr. Mundheim 
and Mr. Kohns? 

A Yes, and the item appeared in the Haskins & 
Sells long questionnaire. I think it was note No. 4 
if I could have thatquestionnaire back I could quote the 
note. 

Q That was the long form questionnaire as of 
September 28, 1969 that you are referring to? 

A That's right. 


Plaintiffs' Exhibit 26 (handing) . 


Q 
A Notw No. 4 on page No. 7. 
Q 


Then Exhibit 26 reports thatthere is such a 
commitment as of September 28, 1965, is that correct? 


A Yes. 
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MR. HYDE? Excuse me, so the record is clear, 
your Honor, the commitment is for a maximum of $20 million, 
not $25 million. 


MR. BROOKS: That is correct. 


Q And do I understand your testimony that in, would 


it be April that you had your meeting. with Mr. Gentile? Is 
that -- I would like you to give me the date you met with 
Mr. Gentile as best you can. 

A It might have been the end of April or the be- 
ginning of May. If I looked at his March 12th -- 

Q Spring -- 

A I have no date on hew wi fortunately. 

Q Could you approximate as best you can for me the 
date you met with Mr. Gentile? 

B I don't know. 

Q : Is April a fair reckoning? 

A From the March 12th, if you can tell me the date 
of that when they completed the March 12th special merations 
questicnnaire, you know. It would probably be in April. 

Q Do you know how many days you had to complete 
a special operations questionnaire in March of 1970? 

A No, sir. 

Q “Would it be about 15? 


MR. CAMHY: Your Honor, the witness said he didn't 


SOUTHERN DISTRICT COURT REPORTER. U.S. COURTHOIISE 


1733a 
cmbr Gariboldi-cross 626 . 


know. 
| Q Well, whichever the date, it was some time after 

March 12th, do I understand your testimony that Mr. Gentile 
in March or April of 1970 denied knowledge of the pre- 
existence of this capital comnitsunt? 

A I dou *t thinkhe denied it. He said he was unawave | 
of it. 

Q He was unaware of it. 

A Yes. 

3 And you then raported this back :to Mr. Mundheim 
and Mr. Kohns? 

A Yes. My question at the time was how much of this 
commitment had been used, if any, because I was taking 
‘the questionnaire aad trying to work it from the question- 
naire + the current date trying to determin~ whether any of . 
that commi‘ment had been -- any of the moneys caine into the 
firm. 

Q Did you have any questions on your list about 
security differences? 
: A Without looking at it, if I didn't have the cuestio 
ee I did ask Mr. Gentile if the security differences were 
still the same from the March 12th aceaeidaheite to the time 
I spoke to him. And the answer if I remember correctiy was 


they are basically the same. Quote unquote. 


10 


11 


® F&F B B 


& R 


& & & 
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Q Any other questions that you had there? | zm 

A I think I had asked him about the decreases in 
furniture and fixtures. It appeared that somewhere along the 
line I had made some notation that either from the Haskins 
& Sells to the — end to March 12 there had been a 
reduction ir. furniture and fixtures dollar amount. 

Q Do I understand you correctly that Exhibit YY which 
you now have in front of you is a schedule of questions which 
were left in your mind after you reviewed the documents which ri 
Mr. Mundheim had obtained ge wick respect to the condit. sie 
of the duPont firm? | 

MR. CAMHY: Your Honor, I am having trouble working 
with the exhibit, relating it to Exhibit 37 on deposition. 
Can you teil me what page it is that you are talking 
about? 
| MR. BROOKS: What page of the exhibit? 

MR. CAMH¥Y: Yes. You are talking about a list oe 
questions -- 

THE WITNESS: These were not unresolved. These 
were the — I had. This was the piece of paper 
I had and I are with and asked Mr. Gentile, just 
they were questions of my own but they were not -- the 
question was they were not unresclved. 


MR. CAMHY: Your Honor, my problem is more fund- * 
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I am just trying to identify which of these pages I am 
supposed to be looking at while I am -- 

: MR. BROOKS: We are not focusingm any page at 
the moment. We are asking about the whole exhibit. 

MR. CAMHY : Your Honor, I have heard the words 
list of questions and I am trying to find the list of 
questions. 

THE COURT: Well, maybe Mr. Gariboldi will tell 
you. He looked through it and said thec that was the 
exhibit. xX don't have it. 


MR. BROOKS: It is Haskins & Sells Exhibit 37, 


I believe, of the deposition of Mr. Gariboldi. 


MR. CAMHY: The one that I have has many, many 
pages of accounting analysis paper most of which contained 
various computations based on different dates. 

THE COURT: Well, why don't you come up here 
and .sock at Mr. Gariboidi's -- 7 

| MR. 8 Thank you, your Honor. Would you tell 
which page it is that is the list of questions, Mr. Brookks? 


MR. BROOKS: Mr. Gariboldi can do that better than 
CAMHY You said incorporated in here was a 
list cf questions. 


MR. BROOKS: Mr. Sarti..ci said that. 
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Is it correct that you first got documints fom 


Mr. Mundheim and Mr. Kohns showing you various data 
about the financial and operational condition of the duPont 


firm which analyzed -- 
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.2 . MR. ‘CAMHY¥Y: No, I think you said that. 
3 THE COURT: No, Mr. Gariboldi said that, 
4 Mr. Camhy. 
5 MR. CAMHY: Your Honor, maybe I have just confused 
@ everybody. I am sorry. 
7 THE COURT: Well, my understanding is that the  “.~ 
: list of questions within that: document. 
9 THE WITNESS: hey are in the back, your Honor. 
10 Here I have item 1 operation charges against capital. The 
» Uu inventory, short form AI, ena so on how is the penalty 
computed, as of what date -- : 
MR. CAMHY: It is halfway through the thing. 
14 THE| WITNESS: -- realize fair liquidation -- you 
know, then I have -- 
16 THE COURT: Well, the only thing is Mr. Camhy, 
WW san you find it now ? 
THE WITNESS : There: fter «he systems engineering -- 
19 Q I just want to get in mind, Mr. Gariboldi, the 
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Q And then you wrote out these questions that you 
wanted to pursue further, is tiat correct? 

A They were my own « «= stions. At that point 
r dian't- know whether I was goiny to pursue them. 

Q I understznd that but the questions were written 
out after you reviewed that data that had been supplied, 
is that correct? 

A At the time I was reviewing. 

Q : Right. Then you met with Messrs. Mundheim, 
Kohns and Petrillo, is that right? 

a “2 Correct. 

Q : And you reviewed your questions with those gentle- 
men? 


Yes, sir.. 


A 
Q Is that correct? 
A 


Yes. 

°Q And as I understand they said these were - 
appropriate questions to ask, is that correct? 

A Yes. 

Q And then you went to Mr. Gentile's office and 
asked the questions. 

A Yes. 

Q And@ then you reported back to Messrs. Kohns, 


Mundheim; is that correct? 
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Yes. 
What else is in Exhibit YY other than those 
questions? | 
A There is a systems engineering laboratory prospectug. 


Q Was that the issue you were concerned about the 


concentration in? 


A It appeared that one of th= -pital eccounts has 
system engineering and ny question #.. whether it was con- 
trolled stock. 

Q If it was it would be eligib)s fer capital credit 
or less capital credit than if it-were » - controlled, js 
that correct? 

A Yes. 

Q What ‘ose is in that exhibit? 

A ‘There is a capital computation as of 3/12/70 
and the last sheet is, it appears to be Al Norman's hand- 
writing, you know, it is not part of on work papers. 

I don't know how this got attached. 

@ Can you read it? 

A It says Frank, what are the current liquia 
assets appearing on the balance sheet to accept this as 
a credit, duPont, capital -- 

Q Are those figures on there under Mr. Norman's 


handwritirg figures that relate to the condition of duPont? 


4, = 


# 
4 
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Oe 2 A I really don’t know. You know, first time I am 


seeing it. ' 

Q Well, it says "FI" in -- 

A I would assume this would be the subsidiaries. 
The 3 -- 

Q Do those ietters havefID prefacing those figures | 
indicate to you that the figures are about the firm of 


Francis I. duPont? 


A It would appear that it is the subsidiaries. You 


know, I can't tell from that. Just the name Francis 


=: 2 I duPont, Allan would be there -~- 
, 13 Q I understend it is Mr. Norman's handwriting? 
M4 A Itis not mine. 2 
5 MR. CAMHY : That's my question, Mr. Gariboldi. 
16 is just the top Mr. Norman's handwriting or is it down the 
2 Lb sheen me. — 
THE WITNESS: The whuie sheet is. 
MR. CAMHY: The whole sheet is. 
2 A T don't know how -- that is not my work paper. 
21 Q Do you recall duscussing the data reflected on the 
22 sheet in Mr. Norman's handwriting with Mr. Norman? 
23 A I assume we had a d’.scussion. 
aA Q Do you recall it? 
% A Yes. 
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MR. BROOKS: Your Honor, I offer Stock Exchange 
Exhibit YY in evidence. 
MR. CAMHY: I have no objection to it. 
(Defendant New York Stock Exchange Exhibit YY 
was received in evidence.) 

Q Mr. Gariboldi, I show yaa @ocument which was naked 
at your deposition as Haskins & Sells Exhibit 17 which has 
been premarked as Stock Exchange Exhibit OO, and I pene you 
if you can identify it for me (handing) 

A It looks li!.e a combination duPont, Hirsch combined 
‘69, ‘68. I didn't prepare it. 

You did not prepare that? 
No. And it is not my handwriting up “< the top. 
Do you know who did prepare it? 

A No, sir. 

Q I next show you ~ document that was marked in 
your deposition as Haskins & Sells Exhibit 18 and has 
been parmarked as New York Stock Exchange Exhibit PP 
in this trial. It is headed “Frank, just a few ideas’. 
in case of a crisis". Can you identify that document 
for me (handing) ? 

A This is a document I received from Mr. Kohns and 


the Frank on there I would assume that Paul dePont was © 


referring it to me, had given it to Mr. Kohns and wanted « 


PROCES KH ERR EM METH HORMAPHGH FYE EEE sm Ht Came oie 


oy 


ce  . te Aaa ll R eits  R AeE  eeTN a slik Titoli sci eenseehitetientiinadtll dei ids lenemchipemeimemeennence tenes ate 


174la 
Gariboldi-cross 634 


my comments on this document prepared by Paul duPont to 
Mr. Thomson of duPont. 

Q What did you understand by the word "crisis" that 
appears on the front page? 

A Well Paul duPont had the prime responsibility 


of putting the two firms tog ther on financial basis, taking 


the assets of one firm, the liabilities of the others and 


just putting them together, seeing what capital structure of 
the firm would be. 

Now, when you do that there are a number of as- 
sumptions that. have to be made, that the admissible assets, 
the capital charges, the AI, there are duPont applications 
in some of these items. So the questicn would be how do we 
eliminate duPont applications, how do we get rid of the 
hidden assets, how do we get rid of AI? Now around it 
mechanically you put figures together then you analyze them 
to see if you can eliminate Rule 325 itemg that negate jour. 
net capital. And these were some of the comments of Mr. 
Paul duPont on his own, based on his analysis, he felt 
would be areas that could be duplications, eliminations of 
act ot the items and that had to he taken -- could be 
taken into account , when you physically put it together 
you came up with a capital problem, a capital deficiency. 


Q So if you needed more capital these were areas 
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that might prove frvitful in a work *o generate 
that capital, is that a fair statement? 

A I assume it would be going out at the same time. 
He put a bunch of figures together and these were the areas 
that he wanted to look at. 


Now, when you say “crisis", tne crisis doesn't ha 


cn day 1, it -- the crisis is prior to that. Because on 


day i the Exchange would say, gentiemen, you have got a viabl 
firm,we want to make sure you have got proper capital. 
So these items would have to be resolved by that. 
You are’ talking about June 12th and you are going to a 
merger on Juiy 2nd. 

® -- And the problem that you understood Mr. duPont was 
trying to solve was a problem in respect to the firm that was 
to come out of the merger that was planned at this-time, is 
that correct? 


A Yes. 
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Q Did you agree with Mr. duPont's analysis of 
fruitful areas to generate some new capital in? 

A I didn't review his work papers. The items 
in question appear to be areas that 2:14 generate capital, 
depending on how they were handled. <a question of the 
recovery of tax refunds, the sale and leaseback of furniture 
and fixturss. You know, there were all areas that oie 
the subordination of the employees’ trust of Glore, Forgan, 
these were all leyal questions that would have to be 
resolved prior to the merger. 

Q Did you form any judgment on whether Mr.duPont 
was being optimistic or conservative in the amounts of capital 
he hoped to gain from these areas? 

A I think I might testify in my deposition stated 
I thought he was optimistic. 


Q Did you tell Mr. Kohns and Mr. Mundheim that? 


A Yes. I told Mr. Kohns because Mr. Kohns gave 


me this document. 

MR. BROOKS: I offer in evidence Stock Exchange 
Exhibit PP, your Honor. 

THE COURT: Mr. Camhy? 

MR. CAMHY: ‘No objection. 

(Defendant Stock Exchange Exhibit PP received 


in evidence.) 
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Q Mr. Gariboldi, a similar document appears 
in your file and I ask you if you can identify it. It is 
Haskins & Sells Deposition Extribit 19 pre-marked Stock 
Exchange Exhibit 9Q (handing). Have you seen that before? 

A Yes, I saw it. 

Q Did you see it in connection with your investigati 
of the duPont firm? 

A It ‘as given to me by Mr. Kohns. 

Q In connection with that project? 

A This is June 16th. This is after -- this is when 
the merger was on. Had nothing to do with my investigation. 
This is a document that was given to me June 16, 17th by Mr. 
Kohns. 

Q After .the merger had been agreed upon. 


All systems ge at this stage. 


A 
Q Can you tell me what that document is? 
A 


It is a memorandum from Mr. Swanton to Mr. Lynch-- 
MR. CAMMY: Your Honor, I wasn't going to interrupt 
Mr. Brooks with a procedural complaint but I am ‘told 
we were not given copies of these and we were not given 
a list of what would be used. That iz » practice which 
we have followed religiously all through the three days. 
There was a lot of complaint about this exhibit or 


discussion about it during the deposition. Wasn't there a 
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way you could have told us we were going to see it this 
afternoon?’ 

MR. BROOKS: I didn't expect you to put on Mr. 
Gariboldi today. 

MR. CAMHY: I told you yesterday he would be here. 

MR. HYDE: It came as a surprise to me I mst say, 
Mr. Camhy. 

Mi. CAMIY: It seems to me I read his name off 
yestc...ay. I am told we have received no list of any exhibit 
that the stock exchange has been using, not only this one. 

MR. BROOKS: These are exhibits, your Honor, 
that I am wis. aia CrOSs—-examination. I cannot anticipate 
what I am going to cross-examine into until the basic 
examination has taken place. This document should come 
as no surprise to Mr. Camhy since it is his deposition 
exhibit. 

MR. CAMHY: It is really a matter of convenience, 
your Honor. I know what the dsconent is, it is just that 
physically I am now having a lot of difficulty coping with 
the examination because I have to hunt one up out of the 


deposition exhibits or try to remember what it looks like. 


My only request is that since you told me you weregoing 


to call He. Gaviboldi I realized thet r had better have 


him here and just put him in front of you. So if you' 


1746a 639 
mh4 Gariboldi-cross 


plan to call more witnesses or do more work would you try 
to get us these documents so we can work from them? 

MR. BROOKS: I am prepared for your plaintiffs 
wher ey appear but I expected they would be appearing 
now and net Mr. Gariboldi. 


Q I believe you said this was a memorandum to 


‘ d 
Mr. Lynch from Mr. Swanton. Can you tell me who Mr. Lynch 


was? 

A Reading this memorandum it says Mr. Lynch is 
the acting chief administrative officer of the Giore, 
Porgan and W.R. Staats, Inc. 

Q Did you know who Mr. Swanton is? 

A I didn't saline Mr. Swanton. I think -- I 
don't know Mr. Swanton. I have never met Mr. Swanton. 

Q Did you know he was employed at Glore, Forgan? 

4 Yes, I heard -- 

MR. CAMHY: May we have the date of the memorand’n 
please? 
THE WITNESS: June 15, 1970, 
MR. CAMHY: Okay, thank you. 


THE WITNESS: Covering memorandum “une 16, 1970, 


MR. CAMHY: Very good, thank you, 


Mr. Gariboldi, would it be fair to say that this is 
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another document which suggests ways in which the combined 
firm to arise from this tripartite merger could be improved? 
A The answer to the question is yes, but the 
document, there were areas which had to be reviewed before 
the merger went into effect. you just dante put the three 
firms together you have to review the back office operation 
review the -- lier difference accounts, theyre acensucel 
accounts, the dividend acc. aunts to make sure when they 
‘go into one firm you have eliminated the differences. Or 
you allow the differences to remain back with the old 
firm. You don't just move them into the new firm. These 
were areas that had to be reviewed and Mr. Swanton being 
i ttink the senior vice president probably in charge 
ef operation had written to Mr. Lynch who was an attorney 
and said this is what we have to do. 
Q Did as form a judsment about whether My. 
Swanton was being optimistic or conservative in sayirg 
where progress could be made.” 


& I think I made the statement I thought he was 


being optimistic and -- 


MR. CAMHY: Objection, your Honor. Now Mr. 
Swanton isn't in court. What we cre having here is the 
kind of thing that I was criticized for which is taking 


a whole packege then asking the witness to really adopt it 
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by criticism, and that is here Mr. Swanton writes to Mr, 
Lynch and he writesa whole set of comments and instead 
of asking the witness the Substantive questions inherent 
in the document he Says now what do you think of what 
Swanton said? Well, Swanton isn't here and we now get- 
what Swanton said into the record by asking Mr. Gariboldi 
what he thinks of what Swanton said. When I tried to do 
that with respect to a document, Mr, Dominach's document 
I was told that because mr. Dominach wasn't in the room 
and because the witness -- I couldn't do it. Now we are 
having all cf mr. Swanton's statement brought right in 
by asking Mr. Gariboldi what he thinks of Mr. Swanton's 


statement. 


THE COURT: Is that an Objection, Mr. Camhy? 


MR. CAMRY: That is an objection, your Honor, 
it is a hearsay objection, 

THE COURT: Let me see that document please, 

MR. BROKS: your Honor, my question Only asked 
for Mr. Gariboldi's judgment On what Mr. Swanton said 
not what Mr. Swanton said. I think the document will 
Say what Mr. Swanton said if it is admitted into evidence. 

THE COURT: Well, my understanding is that, at 
least I-thought r heard Mr. Gariboldi indicate that the 


merger had already -- well, if not consummated was 
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effectuated by the time that document came to his attention. 
Is that correct? 

THE WITNESS: yes, sir, 

MR. BROOKS : I would be pleased to pursue that, 
your Honor, because I think the facts are otherwise, 


Q Mr. Gariboldi, do you recall a memorandum in 


principle being signed on or about June 6, 1970, contemplati g 


the merger? 

A I didn't see ha document on June 6th. 

Q I didn't say whether you saw it on June 6th. 
Do you recall that one was Signed on or about June 6th? 

A I don't remember seeing anything signed, 

Q Do you recall seeing such a memorandum in 
principal dated June 6th? 

A Not unless you show it to me I wouldn't feisitd. 

Q I show you what was Haskins & Sells Exhibit 34 
in your deposition which has bk 2n pre~marked Stock Exchange 
Exhibit triple A fer this trial and I ask you if that is the 
agreement that we are discussing (handing). 

A This document is not signed, it is not dated and-- 


is that an agreement in principle? 


Q 
A I don't know. 
Q 


All right. Has it been reviewed by you before? 


I had a document similar to this which I had 
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a document similar to this which I had looked at in order 
to decide what type of assets had to be moved, 

Q And what was the agreement you looked at similar 
to that? 

A I think it was an agreement something like 
this which was not signed. you said to me it was signed, 

Q Was that before the merger actuazily took place 
on July 2nd? 

A It would have to be the last week in June that 
I would have looked at a document. Whether it is this 
document or one similar to it. 


Does that document have your markings on it? 


Q 
A No, sir. I will look through it. 
Q 


Do you know when the merger was consummated? 

No, sir. 

Would July 2nd refresh your recollection? 

July 2nd was the date '69 of the merger, I'm sorry 

MR. BROOKS: sour Honor, I submit that no binding 
agreement was signed until July 2nd and that had anybody 
wished to extricate themselves from the deal that was 
proposed at this time they could have done so and that 
the problems raised by Mr. Swanton, in Mr. Gariboldi's 
judgment on ic, and whether he communicated that judgment 


to his principals is a relevant area of inquiry. 
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THE COURT: Did you see that document, Mr.-- 
THE WITNESS: I saw this document. It was shown 
to me by Mr. Kohns. When he came back One day from a 
meeting with duPont he showed it tc ie. 
Q That was before the merger was consummated 
On July 2nd,was it not? 
A Yes, 


MR. BROOKS: I offer this document in evidence, 


Stock Exchange Exhibit double-Q. 


THE COURT: Do you have any objections, Mr. Camhy? 
MR. CAMHY: " Well, I made my objection, your Honor, 
and I assume it was overmled. 
THE COURT: All right. 
(Defendant New York Stock Exchange Exhibit QQ 
received in evidence.) 
Q I am not sure whether you have answered it but 
I will ask again so you can tell — you have answered it. 
Did you form a judgment on whether Mr. Swanton was being 
Optimistic or eensaxiative in the areas which he thought 
could be fruitfully resolved to improve the merged firm? 
A I thought Mr. Swanton was optimistic because 
he only had 15 days or thereabouts to make these-- to 
implement this memorandum. 


Q And did you communicate that to Mr. Kohns and 
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Mr. Mundheim? 


A Only to Mr. Kohns. 


Q Do you know what the Wright report is, Mr. 


Gariboldi? 

A Yes. 

Q Did you review:a Wright report in connection 
with your investigation in duPont? 

MR. CAMHY: Your Honor, may I request to know 
what a Wright report is? ‘Is that out of arder? I don't 
know what a Wright report is. 

Q Could you tell us what a Wright report is, sir? 

A A wright inieaet ah a report put out by an individual 
known as Mr. Wright. There is a -- Wright Associates. And 
they would take financial information of approximately seven 
or eight firms put it in their format and then visit the 
various firms and try to compare a Hirsch with a duPont, 

a Reynolds, a Bache. Whoever the eight firms might have 
been in the survey. And it listed various statistical 
information, how capital is employed and various other issues|. 

Q Did you review such a report in respect to duPont? 

A I think I probably saw one. 

Q Saw one. 

A Saw one or a document which appeared to be 


a Wright report. I think you showed me one and I couldn't 
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tell you whether Si sae duPont, whether it was Hirsch, 
without knowing what the number of the firm would be, 
you know. If it was firm A, or B or Cc. 

Q Other than not being able to tell m whether 
the Wright report which I showed you was or was not one 
in respect to duPont can you tell me whether in your in- 
vestigation you did review such a report to duPont? 

A My answer would be no. 

MR. CAMHY: Your Honor, may I record my objection, 
or exception to your Honor's ruling insofar as it seeks 
the proof of its content. I think your Honor was probably 
right in overruling my objection insofar as it tends to 
show what he received, that this is something that he 
received. But insofar as it purports to set forth the 
truth of what's in it I don't think it is right and I do 
renéw my objection on that ground. 

MR. BROOKS: I don't offer it for the truth 
of what's in it, your Honor, 

THE COURT: I gathered the Only purpose of it 
was to find out what Mr. Gariboldi's reaction was and had 
he communicated that reaction. 

MR. BROOKS: Thank you. 


Q Mr. Gariboldi, a while ago 1 think you were 


shown special operations questionnaire for Francis I. 
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duPont ended May 31, 1970, and there was some doubt 

in your mind whether you had seen that before hecausc 
it had June 11, 1970, capital figures on it, and Mr. 
Camhy then agreed to stipulate that anything found in 
your Gariboldi file would have been documents that you 
reviewed at the time and -- 

MR. CAMMY: No. No. I only said that we took 
the:Gariboldi file and kept it intact. And iz you want to 
tell him that something was on that exhibit then you can 
tell him it was in the file. and if it means something 
to him that's the point. But we took his file as it was 


and tried not to disturb it in any way. 


MR. BROOKS: All right, I will proceed that way. 


Q This has been marked again as Stock Exchange 
Exhibit UU. It was Exhibit,Haskins & Sells. Exhibit 23 
at your deposition. It is the operations questionnaire 
of Senieta I. duPont for the month ended May 31, 1970, 
and has on it capital information as of June 11, 1970. 
And I represent to you that was shown to you at your 
deposition, from your file and I ask you if you recall 
having gotten that prior to the merger between Hirsch and 
duPont (handing) . 

A It is difficult for me to say whether I received 


this prior to the merger. If it was in my files then I 
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received it. Because what I did was to take whatever 
documents I had, Mr. Kohns or anyone that was around we 
just put them together in folders. so whether I physically 
had this, this document would have to be after my initial 
examination and if 1 would have received it in June 
by that time we were already into the merger. So that these 
financial figures other than to show that the total longs 
and shorts were still the same, the ratio was approximately 
the same, it would have littl- or no bearing on the status 
of the merger at that time. 

Q What do you nean already into the merger? 

A Well, at some point in June we were told that 
we were to make the necessary arrangements to have the 
people from duPont come over and facilitate the moving 


Of the Hirsch records into duPoint should the merger go 


through within the next coup.e of weeks. 


Q Should the merger go through in the next couple 
of weeks, 

A That's correct. 

Q Did you understand there was a possibility that 
it might not go through? 

A There is always that possibility in a merger 
as you just said to me that you could pull out at any time, 


You don't go until 9 o'clock the day of the merger that you 
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know you are ‘in Operation, 

Q Do you know of mergers that have been called 
off at the last minute in the brokerage industry? 

A I can tell you fr have been involved in one 


that went almost to that time where it is called off or 


could be called of £, 


Q Let me show you what was marked as Haskins & 
Sells Exhibit 21 at your deposition which r marked this 
afternoon as Stock Exchange Exhibit doule S, it appears 
to be a capital computation of Francis I. duPont. Is that 
in your handwriting (handing) ? 

A No, this is not my handwriting. This seems to be 
a little notation of mine here, May lst 1.8 loss. 


MR. CAMIY: May we have the deposition exhibit 


MR. BROOKS: Yes, I did give that. r will give it 
again. Haskins & Sells Exhibit 21 at the deposition, 
MR. CAMHY: Thank you. 
Q Does your handwriting on that document indicate 
that you saw it prior to the merger? 
A I would 4.ve seen this document prior to 
July 2, 1970, 
Q What is the latest date shown on there for the 


Capital ratio of the duPont firm? 
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5/28/70. 

MR. BROOKS: your Honor, I offer this in 
evidence as Stock Exchange Exhibit double 8. 

MR. CAMHY: Mr. Brooks forgive me. Give me 
a quick rundown -- 

MR. BROOKS: Why don't I show it to you?’ 

MR. CAMHY: No, tell me what it is. What did 
he say it was? 

MR. BROOKS: It is a computation of capital for 
Francis £. duPont as of May 28, 1970, 

MR. CAMHY: Did he Say he received it? 

MR. BROOKS: yes, hk did before the merger. 

MR. CAMHY: Did he Say who he received it from? 

MR. BR OOKS : Who did you receive it from? 

THE WITNESS: Normally I would get it from Mr. 
Mundheim or Mr. Kohns. 

MR. CAMHY: Do you know the source he got it from? 

THE WITNESS: No, 


MR. CAMHY: No objection. 


(Stock Exchange Exhibit sf received in evidence.) 


COTTIER AS ORE I Me ek 
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MR. CAMHY: Again, just as something which 

the witness received, 

Q . Mr. Gariboldi, I show you some handwriting 
in the lower left-hand corner of the second page of 
Exhibit FF. Can you tell me if that is yours? 

A Yes. 

Q What does it say? 

A It says “security differences,long, short." 

Q Does it say anything about whether they were 
included in the capital computation or excluded? 

A That notation means to me they were excluded. 

Q Excluded? 

8 That's right. 

Q How did you compute the capital of Hirsch & 
Company, sir, in respect'to those items? 

A We would include the short differences as a capita 
charge. 

Q What about the long differences? 

A The long differences would be excluded, 

Q Yeu wouldn't charge a percentage of those? 

A I think I testified to that. I will change my 
testimony that I gave you. 


Q Change it? 


A Yes. I read it, and I didn't want to strike 
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anything out. 

Q I thought it strange at the time. 

A Yes, 

Q I have no problem with your changing your 
testimony. 


A My answer to your question is the long values 


are not included in the capital computation. you do not 


increase the net capital for the market value of the long. 

Q Your practice at the time was to charge the full 
short values? 

A Yes, 

Q You had observed that duPont was doing it 
differently, ignoring the short value as a charge? 

A I noted that, and I spoke to Mr. Lill, as 
I testified before, and Mr. Gentile. They said that 
duPont had special dispensation from the New York Stock 
Exchange in computing capital in an alternate way excluding 
those items, 

Q Did you advise Mr. Kohns and Mr. Mundheim of that? 

A Yes, 

Q To your knowledge, did they know what the 
_treatment for thdase items was at Hirsch & Company as computed 
by you, They knew you charged the shorts? 


? 
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A Yes. 

Q Did you tell them vou believed that to be 
the proper way? 

A I toll them that's the way the New York Stock 
Exchange told us at Hirsch & Company to compute our 
capital, based on the examinations that we had with the 
New York Stock Exchange, 

Q We spoke earlier, Mr. Gariboldi, about your 
computations of Hirsch & Company's capital and your 
applying against that a loss rate that had been occurring 
in arriving at the projection that they would have 
a problem by the end of 1970. Let me show you, 1s marked 
at your deposition, Haskins & Sells Exhibit 38, which 
T have marked as Stock Exchange Trial Exhibit XX and ask if 
that reflects such a computation. 

A This wouldn't be a projection. It was just a 
question had been raised what would the capital and the AI 
at 1,500 per cent be. It has no bearing as to projection 
of capital. 

Q When was that question raised, sir? Can you 
tell from the document or your recollection? 

A It looks I have a date of 6/16/70. That's the 
date I prepared it, 


Q Does this show what's required to remain at 1,500 


| 
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per cant? 

A Yes, sir. 

Q What does it show in that respect? 

A One _- million four. 

Q is this the requirement solely for Hirsch & 
Company ? 

A Yes. 

Q At that time I believe you just testified 
that signals were go for the merger, is that correct? 

A Yes. 

Q Do you know or were you told why you were computin 
the capital for Hirsch & Company as a single entity on 
that date when signals were go for the merger? 

A They were only "go" as far as the back office 


getting together with duPont. That means having the back 


office people talk to the back office people. The principal 


were not involved. So that that's the Only thing that was 
go. 

You needed several weeks to coordinate and 
program and move that big document that you see on that 
desk there from -- that copy, that book there-- to move 
the customers' accounts, securities, through the omnibus 
account into duPont's record. That was all systems go, th 


term that I used before, it had nothing to do with the 


Capital structure of the firm, what would move, what wouldn' 
move. Just the records, how could we coordinate the 
movement of the Hirsch records to the duPont records 
mechanically without getting involved doing everything 
by hand. 

Q Why did you chose the figure 1,500 per cent 
to determine what it would take? 

A Normally, if you are in excess of 1,500 per cent-~ 
as soon as you reach 1,500 per cent the New York Stock | 
Exchange would put you on the alert, x6 the 1,500 per cent 


at that time was the governing factor. Now it is down 
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to 10 to 1 or 74 to 1. you know, it's been changing. 
‘The 15 to 1 ratio was -- if you were over that you were 
on the alert and you would have a problem with the exchange, 
and they would want you to file various reports, and so forth, 
Q Let me show you some other documents and ask 
you if you can find among them the projection of Hirsch 
capital against losses to which you referred? 
A These two documents, ihe first two, would be 
a sheet that I would have prepared which would fix the 
actual AI and capital, and peg it at a particular point, 
actual computation. It would show the increase and decreases 
in aggregate indebtedness and capital. On the other side 


it would increase and decrease capital. I would go in and 
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Speak to Mr. Kohns if he asked ve if we increased capital 
One million dollars, what would Our ratio be. If I 
increased AI ten million, what would my ratio be. These 
documents were Prepared for that sole reason, at * 

three hundred million of ar and two million capital 


my ratio would be 1,493, 


Q When were they prepared? 


A These I would normally prepare on a monthly 


MR. BROOKS: Let the record show the witness 

has heen referring to~-- 
A i I didn't wfer to the back sheet, just the two 

top sheets, 

MR. CAMHY: Tell us the documents you have been 
showing the witness and asking to comment on. 

MR. BROOKS: I will. 

MR. CAMHY: This is a little late, 

MR. BROOKS: I was interested in haviny him locate 
the documents we were searching for, 

THE COURT: Proceed, 

MR. BROOKS: He was referring to Stock Exchange 
Exhibit WW, which was Haskins & Sells Deposition Exhibit a7, 
and Stock Exchange Exhibit BBB, which was Haskins & Sells 


Exhibit 28, 
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Q Is the document you now have before you, sir, 
the document I have been asking you about? 

A No, 

MR. BROOKS: This js just a moment, Mr. Camhv. 

Q Now, Mr. Gariboldi, when were the what has bein 
called the first round of the merger discussions broken, - 
to your recollection? 7 

A I think the first round was broken off when Mr. 
Ruskin put some article in the newspaper sbest the merger, 
and that was about the -- so if you had a copy of the-- 

Q Right. If I were to tell you that the article 
in the newspaper is dated April 24, 1970, would that 
accord with your recollection? 

A Yes, sir, 


Q Do you know what the combined losses were at 


Hirsch & Company for the months of January, February and 


March of 1970? 
A I don't remember offhand. 
MR. CAMHY: TI object. We have had these documents, 
these P and L sheets-- 
THE COURT: That's all right. They are here, 
and they are in evidence already. 
MR. BROOKS: I was going to show the witness, 


and ask to have put into evidence the Special operations 
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questionnaire for Hirsch & Company, which contains 
in summary form the total for those tiree months in one 


Place, 


Can you identify this, sir? 


MR. CAMHY: Working from what document? 
MR. BROOKS: Stock Exchange Trial Exhibit F 
and Haskins & Sells Exhibit 16 at Mr. Gariboldi's deposition 
MR. CAMHY: May we have an opportunity to Look 
at it and study it? 
THE C™'RT: All right. 
Q Can you identify that, sir, as the operations 
questionnaire of Hirsch & Company? 
A Yes. 
MR. BROOKS: I offer it in evidence, your Honor, 
and call the court's attention -- 
MR. CAMHY: Before you do, may I see it? 
MR. BROOKS: Lookat mine, sir, 
(Pause) 
V:OIR DIVE EXAMINATIQN 
BY MR. CAMHY: 
Q Mr. Gariboldi, what is the cover sheet? 
A I just looked at it quickly. It looks like my 
handwriting. 


MR. BROOKS: They seem to be two separate documents 
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three actually, a cover Sheet and letter, and a Special 
Operations questionnaire . 

MR. CAMHY: Did the witness On deposition identify 
them all together as one document? 

MR. BROOKS: Yes. 

THE WITNESS; I Only gave you an answer as far 
as the operations questionnaire. fr didn't answer the 


question on page 1 or 26 


BY MR. BROOKS: 


Q Tell me what page 1 is, sir. 


A Page 1 is in my handwriting and has a date 
6/9/70, 11:15 A.M., Paul duPont. And these were the items 
I think Mr. duPont wanted from me, and Mr, Kohns or Mr. 
Mundheim told me Mr. duPont wanted this information: a 
Hirsch computation, long form, I and E report, income and - 
expense report, Wright Associate report, leases branch 
offices, and special Operations questionnaire. 

MR. CAMHY: Were all the documents in Mr. 
Gariboldi's file? 

MR. BROOKS: yes, 

THE WITNESS: I don't know if the documents were 
together. This is my covering memorandum. 
VOIR DIRE 


BY MR. CAMHY: 


Gariboldt-cross 
Q Are you satisfied, Mr. Gariboldi, these are 
all authentic from your files made at the time, is that 
right? 


A This questionnaire is. 


Q How about the two on top? Are they authentic, | 


is that from your file? 
A This one on the top is my handwriting. The others 
look lika Hirsch & Company letters. 
(Defendant New york Stock Exchange Exhibit p 


received in evidence.) 


MYUTHERN DISTRICT COURT REPORTERS, U5. COURTHIOtIst: 


1768a 
mdrl Gariboldi-cross 


CROSS-EXAMINATION 
BY MR. BROOKS: 

.@] Do you know whether duPont conducted an 
investigation you conducted of duPont? 

A I don't know, sir. 

Q Do you know why Mr. duPont requested those 
documents which are set forth in your handwriting on the 
first page of Exhibit F? 


A I would assume he would want to update his -- 


MR. CAMHY: Objection. The question is 


whether he was told, not does he know why. 

THE COURT: All right. 

MR. CAMHY: He is starting with an assumption, 
your Honor. 

THE COURT: Plus the fact whether they «conducted 
an investigation similar, Mr. Brooks, I don't think that is 
relevant. 

MR. BROOKS: Let me get back to where I 
was before the objection, your Honor. 

I call the Court's attention to the last 
two items of the operations questionnaire, which apnear 
on the penultimate page of the exhibit, and show a total 
loss for the first three months of 1970 of $125,000 


for Hirsch & Company. 


SUITUEON NIeTRICT Pee T weMrerrec e Pe Tunttice 
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THE COURT: Why don't we take our recess? 
(Recess) 

CROSS EXAMINATION CONTINUED 

BY MR.BROOKS: 

QO Mr. Gariboldi, when did you learn that the 
merger was back on again after having been called off 
on or about April 24? 

A ‘I think J have testified in my deposition 
there were actually three times this thing, the mercer, 
was on. It was on again after April 21 for a short 
period of time, and then it stopped. Then it 


started again in June. I mean I have heard testimony 


/ 
eerie effect it was only twice, but there apneared to 


be another period oftime between April and June. 

fe) Was it early June that you heard it was on 
again? 

ee 

Q Did you prepare the profit, the monthly 
profit and loss statements at the Hirsch firm? 

A rt was prepared by an individual under my 
supervision. 

Q About how soon after the month end would vou 
have your report ready for that month? 


A The final report would be ready in about two 
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to three weeks. The final P&L. 

Q Would you have a preliminary report 

available should the partners wish it? 

Strike that. 

Did you prepare any ines tineiies reports 
before the final month end P&L? 

A Only if it was requested. Normally we 
try to get it out within two to three weeks -- two 
weeks. 

@] How soon after month end would you know the 
P&L for that month? 

A We would have preliminary ficures around the 
10th of the month. 


Q During the period of April-May of 1970, 


were you following your normal schedule ceettina P&éLs 


out for Hirsch & Company? 
A Yes. 
Q Do you recall what the loss was for 


April of 1970? 


A No, sir. 

(0) Do you recall what thatloss was for May 
1970? 

A No, sir. 


Q We have seen from Exhibit F in evidence, 
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the combined loss for the first three months was 
approximately $125,000. If I showed you a profit and - 
loss statement for Hirsch & Company as of May 31, 1970, 
could you tell me, using those two figures, what the total 
loss for April and May had been? 

A I think the operation questionnaires did not 
include the subsidiaries, so if this has the subsidiaries 
you wou'd have to know the subsidiary fiqures. 

Q Let me show you what I have premarked as 
New York Stock Exchange Exhibit G, which was Exhibit 
one in deposition testimony. I ask you if you can 
identify that as a profit and loss statement. 

MR. CAMHY: Do you have one for us, Mr. 
Brooks? 

MR. BROOKS: I don't have one for you. 
You have your 990. You have it. I would be qlad to 
show it to you. 

MR. CAMHY: Before you show it to the 
witness could you wait until we find ours? 

THE COURT: We are waiting now, Mr. Camhy. 

(Pause) 

MR. CAMHY: I have it. 

Can you identify this, sir? 


That looks lika the Hirsch & Commany P&L. 


SOUTHERN DISTRICT COURT REPORTERS, U.S. COURTHOUSE 


1772a 


Gariboldi-cross 


665 


Qo Can you tell me whether it has the subsidiaries 


in it or not? 


A My first reaction -- I was trying to see if 


there is a notation. I don't see them listed here. 
It has London, Paris, Vienna -- 

.@) Those are branches, are they not? 

A Branches, It's a little difficult for me 
to tell whether the subsidiaries are in here. 

Q Can you tell me the combined loss for the 
first five months from that document? 

MR. CAMHY: Mr. Brooks, am I looking at 
what you aer looking at? Is this the same document? 

MR. BROOKS: I don't know. I believe it 
is. This is what he is looking at. 

MR. CAMHY: Thank you. 

9 Can you tell me the combined loss for April- 
May 1970? 

A $973,867. 

Q Would I be right in subtracting the rouchly 
$125,000 figure on Exhibit F from this fiaure you have 
just read and included in that there was somewhat 
over a $600,000 loss in April end May of 1970? 

MR. CAMHY: What is Exhibit F, Mr. Brooks? 


MR. BROOKS: It's in evidence. It's ‘he 
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figure I called the Court's attention to, the last 


two items on the operations questionnaire. 


‘@] Would I be right, sir, in doing that? 


A No, not unless -- yes, you would he right, 
depending on what the subsidiaries did. I don't remember 
whether the subsidiaries were in the operation 
questionnaire. My first reaction is that they were 
not. 

Q I thought that was your testimony. 

A Yes. 

0 And then your testimony was that the 
subsidiaries were not in this. 

A It looks like it. I haven't seen that in 
five years. 

MR. CAMHY: May I hear from the witness 
whether 900 was in existence prior to July 2, 1970? 

THE WITNESS: Yes. 

MR, CAMHY: So then this was something 
you had in the latter part of May or the early part 
of June, 90Q? 

THE WITNESS: We would have had this sometime 
in June. 
BY MR. BROOKS: 


Q My lawyer associates have told me, I am not 
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an accountant, that I subtracted differentiy. 
A It would be the difference %f 125, so it 
would be closer to 850. 
.] Am I comparing comparahle fiqures when 1 
do that mathematics? 
A For this discussion I would say yes. 
1) Does that accord with your recollection for 
the loss in April and May? 
A I said I didn't remember. 
Q Do you have any better recollection now? 
MR. CAMHY: Don't we have P&L sheets that 
show the loss in April and May. 
MR. BROOKS: Yes, Exhibit G. 
MR. CAMHY: Then why do we have to ao 


through the exercise? 


a 
MR. BROOKS: Because I didn't know wrteh— 


could compare Exhibit G to an operations questionnaire. 


THE COURT: I would appreciate, Mr. Camhv, 
I know it's getting late and it's a strain, hut I 
would appreciate if you are aoing to object, object. 

MR. CAMHY: I am going to make an 
objection. 

THE COURT: The objection i s overruled. 


Mr. Gariboldi, were you offered a position 
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at the merged form of duPont, Glore Foraan & Company? 
A Yes, 
Q Who offered you «1¢ position? 
A Mr. Sam Gay. 
What position was it he offered you? 
Controller. 
Did you accept? 
A No, sir. 
fe) When you made your analysis of the duPont 
securities distesences, did you count on the $20 
million capital standby being available to offset those 
differences? 


A No. It would have some bearing, but the 


differ 3% were there. I didn't know whether the 


$20 miil.son had been used or not. They were part of the 
‘question. 


Q The person you spoke with didn't know abou 


A He said he was not aware of the $2 million. 
9 Did you a@iscuss the availability of the 
$26 million Sicha wiupisciane in respect to the 
security differences with Messrs. Kohns and Mundheim? 


A My discussion was -- these are the security 


e: * orances, the question of the $20 million is a separate 
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item. I didn't relate one with the other. 

Q Did you consider the securities differences 
as a possible loss item that would have to he offset 
by additional capital? 

A Yes. 

Q Did you return any documents to Mr. Gentile 
from those which you received throuch Messrs. Kohns 
and Mu:.dheim?: 

A Yes. 

Q What did you return to Mr. Gentile? 

A The long form questionnaire, and I think -- 
if I had theVright report I would have returned that 

nA 

to him. There are several documents yet wanted hack 
because he said it wags his copy and his only copy. 

‘e) And you aqave them back? 

A I gave them back. I put them in an envelope 
and he happened to come over one day, and I aave them 


back to him. 


1) Do you know whether Mr. Weil checked up on 


the operations differences at duPont as you testified 


earlier was his assignment? 
A Mr. Weil went over to duPont specifically. 
If he looked at differences, I don't know. 


(a) Did he report to vou whether he had or not? 
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No. 


Did anybody report to you whether he had or 


A No. 
9) Did you ever discuss the Proposed merger with 
Mr. Weil? 
A Yes. 
MR. CAMHY: Objection to the question. 


THE COURT: Who is Mr. Weil? 


MR. BROOKS: Mr. Weil has been identified 


in the testimony as the operations Partner at Hirsch 
in charge of their hack office. 


MR. CAMHY: Is that a correct identifica- 


THE WITNESS: I made that statement before. 
"MR. CAMHY: All richt. 

THE COURT: All right. 

Then I think that conversation with him is 


an appropriate matter of inquiry. 
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MR. CAMHY: Well, your Honor, Mr. Weil is not 
here and what you are getting is what Mr. Weil told Mr. 
Gariboldi. I don't think it has been established that Mr. 
Weil represented anybody. 

THE COURT: Yes, but as I understand it the 
testimony is he was an operating partner of the firm which 
was merged at the time and we have plaintiffs here who are 
two of the partners in the operation who are complaining. 

MR. CAMHY: What you are saying is that he was thei 


partner. 


THE COURT: An operating partner, he had some 


responsibility I gather. I don't know. I just assumed 
that. 

He is an operating partner in charge of something, 
he has some responsibility. , 

MR. CAMHY: Well, your Honor, I object to it as 
hearsay. I don't consider it an admission of my client 
and to the extent that Mr. Weil was a partner of 
Hirsch & Company I don't think his statements in this 
connection bind my client. And I object to it. 

THE COURT: Well, I think that as an operating 
partner his knowledge, certainly I am going to assume 
that what he knew the plaintiffs knew. Proceed. 


Q How many conversations about the merger did you 
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have with Mr. Weil, sir? 

A ‘Two or three. 

Q Could you separate them in your mind? 

* Well, the first conversation with Mr. Weil is 
when I received the operations questionnaire and discussed 
with him the security differences. And I think Mr. Weil 
was present at one of the meetings that I had with Mr. 
Petrillo, Mr. Kohns and Mr. Mundheim when I wane over the 
questions that I would ask duPont. 

Q What did Mr. Weil say at the first meeting when 
you discussed the security differences? | 

A Other than the figures appear to be wie 
larger than Hirsch & Company,that was his only comment. 

Q | What did he say at the second meeting? Was that 
with Mr. Petrillo? 

: A Yes. I don't think there was any comment made 
by any of the partners of Hirsch & Company, it was my questions 
directed at Mr. Petrillo, there was no other discussion 


other than that. 


Q Did Mr. Weil say anything at that meeting? 


THE COURT: Did what? ° 

| 
Did Mr. Weil say anything at this second meeting? 
I don't remember. 


Was there any other meeting that you had with 
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Mr. Weil where you discussed the subject of the merger? 

Aa There was a second siiesihi tits with Mr. Petrillo 
and Mr. Lill in June when we were discussing Haskins ‘ 

Sells counting our securities and how we would have Haskins 
& Sells omeibanaees the movement of securities and the IBM 
tapes to duPont. 

Q What did Mr. Weil say at that meeting? 

A I don't remember specifically on differences, there 
was no discussion on differences. 

Q ' Did he say anything about the merger? 

A I think he was just there to coordinate the move 
over and the responsibilities of all the interested parties. 
The Haskins & Sells, the back office people at Hirsch, 
the ‘eiliealtiie department at Hirsch. 


Q Did Mr. Weil ever express to you an opinion about 


the wisdom of the merger from Hirsch's point of view? 


MR. CAMHY: Your Honor, I will renew my objection. 

No, sir. 

MR. CAMHY: TI have been sed by defendants 
they intend to call Mr. Weil as part of their case. 

MR. BROOKS: Well, if we were to call Mr. Weil 
I am sure Mr. Camhy would make the same objection that he's 
made now, that I can't ask Mr. Weil about conversations 


he had with Mr. Gariboldi. 


178la 674 
Gariboldi-cross 


MR. CAMHY: No you can ask Mr. Weil what he saw -- 
THE COURT: Mr. Camhy, I have just indicated and 
I am going to insist on it now, I have really done my best 
to be patient. But make your din Seiten: I don't want 
any more of this conversation. 
Q Did he ever give such an opinion to you, sir? 
THE COURT: I haven't rule d on the objection. 


MR.BROOKS: I beg your pardon. 


THE COURT: For the record, it is overruled. 


Did he ever indicate such a“ opinion to you, sir? 

A No. 

Q Did Mr. Weil become a partner or a capital con- 
tributor to duPont, Glore Forgan after the merger? 

A The record speaks for itself. That document that 
you had in your hand I would assume that you -- 

Q Can you answer the question yes or no? 

A As far as I know, Mr. Weil did not go over to 
duPont. He aia not contribute to duPont. 

Q Did you ever tell Mr. Kohns and Mr. Mundheim that 
the essential question with respect to the merger was 
whether they thought they could live with the differences? 

A It would be a question that had to be resolved 
before you went into the merger. 


Q Did you ever tell him that? 
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A I think the whole discussion was based on the 
security differences and the -- and whether there was a 20 
million dollar capital contribution that was still available 
to the firm. That was the basic discussion that we had. 

Q And was that question about the differences in 
the standby commitment raised in context of euch a 
commitment of setting charges for the differences? 

A I never made that statement and I don't think it 
was -- I would ever want to make that statement. Each item 


stood by themselves. The commitment was on one side, the 


differences were on the other side. I would never bring 


one against the other. 

Q Let me try to refresh your recollection about 
the conversation I am inquiring into by reading an answer 
from your deposition transcript at page 187. 

You said at line 7, "I don't think I made a 
definite statement whether they should go with the firm or 
not. I don't think I made that type of statement. Just 
pointed out to them there were differences there and to 
differences in the back office and that was the area they 
would have to satisfy themselves, that they could live 
with the differences that existed based on the special 
Operations questionnaires that we had. 


"That appeared to be the problem area." 
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MR. CAMHY: Objection, your Honor. My objection 
is that the question was not read, only the answer. I think 
the question and the answer should be read. 
THE COURT: What was the question? 
MR. BROOKS: The question begins at the bottom of 
page 186: 


"Q Other than reporting numbers, saying that the 


shorts were so and so and the longs were so and so, tell 


me what you told them in the way of that other feeling 
that they asked for that you might have had about the 
firm. You know, the assessments that you might have given 
them." 

Then the answer which I read follows. 

THE COURT: All right. 

Q Does that refresh your recollection on your 
discussion of the differences as being the key thing 
Messrs. Kohns and Mundheim had to satisfy themselves about? 

A Yes. 

Q And is that your recollection now? 

A Yes. 

Q Do you recall advising them that they had to 
watch out that those differences didn't affect their P&L 
after July 2nd? 


A Yes, if that document that you showed me, Exhibit 
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Q0Q, or one of those documents that you referred to, a 
June 6th agreement, I think there was a provision in there 
that spelled out the differences. 
Q I think you are correct, sir. 
A It is there. 
THE COURT: Mr. Gariboldi, I am not altogether 


clear. These comments and discussions apparently you had, 


were they ongoing or did they take place at one particular 


point? 

THE WITNESS: They took place at one particular 
point and that was the end of it. 

THE COURT: And can you tell me when the 
conversation you just referred to took place? 

THE WITNESS: My conversation with Mr. Kohns 
or Mr. Brooks or which one? 

THE COURT: When you indicated that the differences 
were a matter that they had to be concerned about. 

THE WITNESS: That was in my first discussion. 

THE COURT: When ‘ia that? 

THE WITNESS: That would be prior to April 2lst. 

THE COURT: All right. 

Q Mr. Gariboldi, didn't you have more than one dis-. 

cussion with these gentlemen? You have had at least a first 


discussion,then you have had one with Mr. Petrillo present 
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and maybe two with Mr. Petrillo present. Isn't that three 


so far? 

A Yes. 

Q Any others? 

A I would have other discussions as I have received 
the documents. I didn't receive all the documents on the 
same day. One day I'd get a special operations questionnaire 
another time I'd get a long form questionnaire, you know, 

Q Would you make comments to Mr. Kohns or Mr. 
Mundheim as you went about your normal work from time time 
about the merger and things you found out about duPont? 

A Yes. 

Q Wasn't the judge correct when he suggested that 
these discussions were ongoing and not just one discussion? 

A They were ongoing for a period of two weeks and 
that would be the extent of it. Because when the merger 

talks were off these discussions did not carry on 
beyond a, I think, a two~week period. I reviewed the March 
12, 1970 questionnaire, I would have gotten it sometime 
in April and everything was called off by April 21st. 
So there is only a two-week period of time that 
the discussions would be going on. It wasn't a lengthy 
time discussion. 


Q What about the time when you received some 
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information in June that we have looked at? For instanc » 
the May 28th capital computation, would you have updated 
them on what you received? 

A No. 

Q Why was that? 

A Because we were told to go ahead and coordinate 
the movement of the back office into duPont at that time. 


Q Well, if something material came to your attention 


that was not contained in your initial report would you have 


called it to the attention of Mr. Kohns and Mr. Mundheim? 

A I would have. If I looked at that questionnaire 
and if I rer ¢ed the figures that you just showed 
me the figures eppeared to be the same the differences were 
10 million long and 10 million short. That was that 
Exhibit C you showed me. 

Q To your knowledge did the condition of duPont 
change substantially between the time of this two-week 
investigation and in May and late June? 

A Other than a million eight loss that I had marked 
in that capital computation in that last exhibit you showed 
me. 

Q Other than that? Well, did you report on the one 
million eight loss? 


A Yes, 
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Q There wasn't anything else material that.came to 


your attention,was there? 


A No, the figures seemed to be approximately the same 


Q Let me ask you this sir: 
At the time of the merger was the net capital 
that was contributed by Hirsch to duPont sufficient to carry 
the aggregate indebtedness of Hirsch that was assumed by 
duPont as a result of the merger? 

A If you show me the figures I will answer the 
question. 

Q I don't have the figures. Can you answer it from 
your recollection? 

A Based on that one document that you showed me at 
1500 per cent we would have needed probably nine million 
dollars, eight or nine million dollars of capital and 
the figure that was reported before was four million four, 
there would have been a deficit-in capital to handle a Hirsch 
minimum capital and capital charges based on the figures 
that were quoted before. 

Q S- that as a result of the merger duPont was — 
taking on a capital charge rather than benefiting its 
capital position, is that your testimony? 

A Based on the figures that were reported here, 


MR. BROOKS: I have no further questions. 
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Pollack. 


THE COURT: Ready for cross examination by Mr. 
CROSS EXAMINATION 


BY MR. POLLACK: 


to investigate and analyze the financial condition of 


duPont; is that correct? 


Q Mr. Gariboldi, you were the man delegated by sine 


A I was asked to look at some of the financial 
statements. The answer to the question would probably be 
yes. 

Q You were given any 4nd allinformation and document... 
that you requested of duPont, were you not? 

A Yes. 

Q You were never given any false information to 
your knowledge by duPont, were you? 

A If the documents I received ween false then they 
were false. If they were not -- if they were correct I 
received the correct information. Whatever documents I 
received I had to assume that they were the right AESOROASEET 

Q You know of no falsity in any of the documents or 
information you received from duPont, do you? 

ae I have no reason to believe that they were 
false. 


Q You were never given any incomplete information 
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by duPont, were you? 

A I don't know. 

_@ Were you ever given less than you asked for 
by duPont? To your knowledge. 

A No. 

Q You knew duPont had financial and back office 
problems, did you not? 

A Looking at the questionnaire, yes. 

Q You communicated that fact to Mr. Mundheim and 
Mr. Kohns, did you not? 

A Yes. Only as far as security differences were 
concerned. I didn't make any statement about the back 
office because you know I had no first-hand knowledge of 
the back office. 

Q You knew there was a discrepancy between Mr. 


Gentile's response about the commitment of standby capital 


and the answers to financial questionnaire on that subject, 


did you not? 

A Yes. 

Q You communicated to the Hirsch partners the fact 
that there was a discrepancy between what Gentile knew and 
what the answers to financial questionnaires said, 

did you not? 


A I just told them Mr. Gentile said he was unaware 
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of the 20 million dollars,that is all I reported back. 

Q In other words, you advised them that Gertile 
said he was unaware and that the financial questionnaire 
said that there was such a commitment, is that correct? 

A Yes. 

Q Did you follow up on the discrepancy or difference 
of viewpoint between Gentile and the answers to 
financial questionnaire? 

A No, sir. 

MR. CAMHY: Your Honor, I object to the question 


of this discrepancy. Mr. Hyde made a comment earlier that 


it wasn't a discrepancy if the note was read ere 


I stand on that. 

MR. POLLACK: I think Mr. Camhy misunderstanZs the 
import of my question, your Honor. 

THE COURT: All right. 

Q Did Mr. Hirsch, Mr. Mundheim or Mr. Kohns 
instruct you to follow up and see why Gentile did not know 
about the standby commitment of capital? 

A No, sir. 

MR. POLLACK: Thank you, your Honor. 
REDIRECT EXAMINATION 
BY MR. CAMHY: 


Q Just to clarify one point, Mr. Gariboldi. 
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I think it was clear but I just want to make sure. 
Hirsch itself was not in capita trouble, the Hirsch 
Company, in June of 1970, was it? 

A No, they were not. 

Q So that when Mr. Brooks asked you whether the 
charges that were abscrbed Placed a burden, a net burden 
on capital it was because a lesser number of Hirsch partners 
went in and put in less capital, is that right? 

A If that was the reason, the answer would be yes. 

Q But it is only because so many dollars of capital 
went in and all of it -- or much more aggregate indebtedness 
went in in the merger. ; 

A Yes. 

Q But the Hirsch Company itself was not in any prob- 
lem about capital compliance? 


A No. 


MR. CAMHY: Your Honor, that is all I have of 


the witness. 
THE COURT: Do you have something on this cross 
) examination, Mr. Hyde? 
MR. HYDE: Yes, I do, your Honor. 
THE COURT: All right. 
MR. HYDE: It is on this footnote that came out on 


cross examination after I had concluded. 
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RECROSS EXAMINATION 
BY MR. HYDE: 

Q Mr. Gariboldi, the footnote ‘is which reference 
has been made, footnote 4 of the audit questionnaire as of 
September 28, 1969 referring to the standby agreeinent 
states, does it not, “Copies of such agreement have been 
filed with the New York Stock Exchange"? Do you have it 
before you? 

A Yes. 

Q Did you ever ask the Stock Exchange for a copy 
of the so-called standby agreement? , 

A i didn’t. 


Did anybor to your knowledge? 


Q 
A I don't know. 


Did you ever have any conversation with Mr. Kohns 
or Mr. Mundheim to the effect. well, let's go get a copy of 
the agreement and see what it says? 

A 
HYDE: No further questions. 
COURT: What are you referring to? 
I am not clear on that. .t am not clear on what you were 
referring to. 
THE WITNESS: Here is the footnote, your Honor, 


it says footnote 4, 
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(Handing.) 
The last paragraph on footnote 4. 
THE COURT: All right. I think that is all, thank 
you very much, Mr. Gariboldi. 
MR. CAMHY: Your Honor, there is just one last 


thing and it is just for the record. 


Mr. Gariboldi, I understand you are not a CPA, 


is that correct? 
THE WITNESS: That's tees 
(Witness excused.) 
MR. CAMHY: Paul Kohns, please. 
PAUL H. KO 8 WN 6, called as a witness 
by plaintiffs, being first duly sworn, testifiea 

as follows: 

DIRECT EXAMINATION 
BY MR. CAMHY: 

QO Mr. Kohns, would you give us something of your 
background including your education and professional 
experience. -Approximately, first, how old are you? 

A ram 74. 

Q How old were you in 1969? 

I became 69 in late September. 
Now would you teil us something of your education? 


I graduated from Collegiate School in New York 
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and from William College in 1921 with a Bachelor of Arts 
Degree. 

I spent two years in R. H. Macy's executive 
training course. 

Q How did you get that job? 

A The Strauses were relatives of mine. 

Q. Go on. 

A I spent a year in Macy's Paris office. And in 
1925 I joined a training program at L. S. Rothschild, 
members of the New York Stock Exchange. 

-Q How did you get that job? 

A Mr.Hocksteder was a realtive of mine. 

Q Thank you. Go on. 

A I became a partner of Hirsch, Lillienthal ¢& 
Company in January 1930. 
| Q Did you make an investment when you became a part- 
ner? 


A Yes. 


Q Was the investment substantial? Do you remember 


how much -- 
A My recollection is it was $230,000. 
Q In 1930? 
Yes, sir. 


You put that money in the firm. 
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Yes, sir. 
Did you make that money at Macy's? 


No, I inherited it from my father. 


Q Thank you. Go on. 
A 


I spent the rest of my business career with Hirsch, 
Lillienthal which became Hirsch & Company until we dissolved 
in July 2, 1970. 

Q All right. Now going through the '30s would you 
tell me what you did at Hirsch, Lillienthal and Hirsch 
& Company? What was your job? Not your titles, your jobs. 

A Not my -- 

Q Not your titles, your jobs. What did you do? 

A I was in’ charge of the statistical department. 

Q What did that encompass? And when were you in 
charge of the statistical department? 
| A It was in the year or 18 months after I had joined 
the firm. I had had most of my training at Rothschild | 
in their research deneeiaee: 

Q So that is securities analysis, is that right? 

A That's right. 

Q ‘Then the statistical department at Hirsch that 
is also related to securities analysis? 

A Yes. 

Q All right. Go on. 


‘ 
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A I tended to understudy Howard Hirsch who was the 
Oldest son of the senior partner, and as the seniors died 
he became the senior partner and I advanced accordingly 
in responsibilities and duties. : 

Q When you say understudied Mr. Hirsch, what did that 
involve? 

A Trying to learn the business. 

9 Well, my question siydid you have customer 
relations? Did you have accounts that you handled? 

A No. No, I am a very poor salesman. 

Q Then what exactly did you do in helping Mr. 
Hirsch? : 

A We are going back into the early '20s. I fina it 
a little difficult to answer a question put that way. 

Q Did a time come when you stopped helping Mr. 
Hirsch and went on to some other work in the firm? Let's 


go backwards. In 1968, '69, at the time of the merger what 


wereyou doing? What was your work? 


A Oh, Mr. Hirsch gradually dropped the reigns, 
considered himself what in a corporation would be chairman 
of the board and I became what I suppose in a corporation 
would be the president and had responsibility for the whole 
operation. 


Q Well, you weren't the president, Mr. Kohns, 
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because there was no presidency but did you have a 
job in the firm? Were you managing the firm? 


A Yes. 
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Thank you. 
Did the firm have a back office? 

A Yes, a very substantia one. 

Q Did you do anything with back office operations? 
Were you back there at all? 

A I had it -- it was my responsibility, the partners 
looked to me for the correct running of the back office. 

I had no bookkeeping experience and never acquired any. 

So I needed an assistant to do the actual managerial job and 
my henwitien sine to make common sense decisions on problems 
brought to me. 

Q Did the firm have accountants? 

A Yes. For many years they were Haskins ¢& Sells, and 
prior to that a small firm whose name at the moment escapes 
me. 
| Who at Haskins & Sells did youdieal with? 


My relations were largely with Mr. Petrillo. 


Q Did you see him on important matters? 
A 


Yes, I considered him @ valuable consultant and got 
on very pleasant terms with him and did not hesitate to go 
to him with problems or suggestions. 
Q Did Haskins & Sells do the Hirsch & Company tax 
returns for the partnership? 


A Yes, sir. 
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Q Did they do your personal tax returns as well? 

A Yes, sir. 

Q So your personal tax return and the partnership 
tax return was with Haskins & Sells? 

A Yes, sir. 

Q Did you consult Mr. Petrillo on matters other 
than matters relating to your audits? 

A Yes. Mr. Petrillo was very sophisticated in terms 
of Wall Street operations, and I went to him to get impressions 


of what other houses did to solve certain problems that we 


might have without asking him to disclose the names of the 


firms. And he was very useful in that regard. 

Q In connection with the ‘ste atin did you get 
tax advice, that is to say were they just simply filling out 
the returns or were they giving you advice as to how to 

_keep your taxes lower than they might other be if you 
couldn't get the advice? 

A Yes, most specifically perhaps when we formed our 
affiliate Hirsch & Company, S.A. and there we got our advice 
from their tax department and the partner in charge of the 

. tax department,’ Mr. Petrillo I think sat in at the decisive 
meetings but he did not consider himself a tax authority. 

Q Now, did a time come in the latter part of 1969 


and the early part of 1970 when the firm began to consider 
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the possibility, or the older partners in the firm began 
to consider the possibility of merging with another firm? 


A Yes, sir. 


Q ‘dd you consider one or two or three other can- 


didates for the merger? 

A We did. 

Q In that connection did you ask, when you had one 
prospect or another did you ask Mr. Gariboldi to get some 
facts and figures on it? 

A I don't remember doing so except in the case 
of duPont, but it would seem me normal, which is not really 
an answer to your question, I Suppose, that I would 
st.w him the financial data which 1 received from the firms 
with whom we were having discussions and ask him to help me 
analyze then, 

All right,now you -- 

I did the same thing, by the way, with Petrillo. 
You knew what ratio was, didn't you? 

Yes, sir. 

You have been in the business a long time? 

Yes. 

-Q And you knew what back office problems were, 
didn't you? 


A I am afraid so. 
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A Yes. 

Q In anything like the Magnitude that we have been 
talking about in duPont? 

A No, we were in relatively good shape. as was proven 
perhaps by a study made by a business consulting firm who ma 
& comparative study of our operations and the results with 


that of one of the firms with whom we were considering 


merger. And I was embarrassed to sit listening to 


them lecture the partners of both firms at how high we ranked 
in every respect. 

Q Well, getting to your own situation, Mr. Gariboldi, 
how long had he been with you? 

A I think he came to us around 1960. 

Q Prior to Mr. Gariboldi had there been somebody 
like him doing what he did? Financial man, controller? 

A . No. We were not so highly organized in our 
bookkeeping department at that time. 

Q Did you ever do any of the work yourself? 

A No. No. I am not competent to. 

Q I gather you were competent enough to ask questions 


and to know the answers, what the answers meant, is that 


right? 


A Yes. 
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Q Would you tell the Court chronologically how the 
duPont thing came up and what happened? At this point I think 
the narrative ought to be to you. Would you just tell us 
narratively when duPont fi.st came up and just meetings as 
you remember them as best you can. 

MR. BROOKS: Your Fonor, I am niin to object to th € 
type of questioning. 

MR. CAMHY: Your Honor, I don't want to lead the 
witness. I think if the witness can just say whet happened 
next -- | 

THE COURT: Well, I will allow it with the hope 
that the narrative will be succinct. 

MR. CAMHY: I am sure it will, your Honor. It is 
justthat I don't want to say did the time come when you 
met Mr. whatever. You know it should come out of him, not out 
of me. 


THE COURT: All right. 


A A number of my silat, Nees partners at duPont. 


Mr. Mundheim knew Mr. Russdlo, Mr. Framen knew some 


partner. Which one opened discussions, I don't know, but 

I rather think it may have been Latour approaching Mr. Framen 
on the floor of the New York Stock Exchange. Well, it 
wouldn't have been on the floor because Mr. Latour was not 


on the floor. 
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Q Stop right there. First you apparently were 
on some kind of a merger -- serious merger «quest, 
weren't you? 

: A Yes, I had come to the conclusion «:ared by some of 
my partners that there was no place in the future of 
the industry for a firmof our size, that we were large enough 
to need very extravaga:.- electronic data machinery and the 
volure wasn't sufficient: to support it. 

So our feeling was that our choice was to either 


join a firm substantially larger than we were c to 


shrink our own operations markedly. 


THE COURT: Well, can you tell me when you reached 
that conclusion? 
THE WITNESS: During 1969 when black figures began 
disappear and red figures became too prominent. 
Q How about the age of Mc. Hirsch? 
A He ig four or five years older than I am. 
Four, I think. 
Q Didn't he indicate a desire perhaps to retire in 
the next year or two? 
A Yes, he had been showing for some years that de- 
Sire, but felt that he had an obligation to his partners and 
to the fact that the firm wae founded by his father, not 


to embarrass us until an appropriate time should come. 
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There was always the question of death, wasn't 


There was always that possibility, of course. 
That would have given you an estate and perhaps 
the possible withdrawal of that capital, isn't that right? 


A Yes. That was oneof the reasons. Not his age, 


but my own age and the fact that any young man is subject 


to being hit in the street. 
Q Would you go on? 
Did aut some good young men? 
Did we have some what? 
Q Good — men? 
A Yes, we did. But their capital was not as 
substantial as we would have liked. 
Q Was Maurice Meyer pressing you to get his money 
Hatt 
A NO. 
Q But he did change from one class to another of 
investor, didn't he? 
A He did at the end of 1969. 
Q Did that have some implications to you somewhaet 
on the horizon? 
A Yes, but our decision, or, our thinking towards 


merger were almost a year old when the time came of which 
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you are speaking. 


Q I see. All right. Well, then, go on. You were 
talking about that some of the partners at Hirsch knew some 
of the partners at duPont. 

A There was a preliminary meeting of which I have no 
recollection and therefore feel that almost cr, tainly I 
did not attend, and I don't know who did attend it, a feel- 
ing out as to whether there was any interest. 

And apparently interest was shyon on both sides. 
And ene I have a clear recollection of was that 
a meeting was arranged at Mr. Mundheim's home because 
Wall Street in an excellent rumor:factory and if two 
partners of different houses are seen together he -- 

Q All right, just get to he event, Mr. Kohns. 

A -- there are rumors. 

Q. His Honor wants you to be succinct. There 
was a meeting at Mr. Mundheim's home. 

A There was a meeting at Mr. Mundheim’s house 
attended i fee, i think, of duPont's senior partners and 
three or four of ours. The subject of the meeting did not 
go in very much to specific business problems. They were 
really an attempt to see whether the personalities felt 
they could live together. And what business discussions 


there were were brief discussions of the advantages each 
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house had to give the other. 

Q Can you fix the time of this? Was it January, 
February, March? 

A I am sorry, I cannot. 

Q Well, let me give you an event to fix it with. 
There must have been very big publicity attached to the 
duPont censure for the complaints and the record keeping 
in the latter part of January, Pebruary. 

Do you know whether you knew that at that time 
or whether you learned it shortly thereafter? 

A My ear that I learned it thereafter. 

But you did learn it? 


Yes. 


And you learned it some time bebre the merger? 


Yes. 
All right. Go on. 


We parted with the idea that Latour would talk to 
Framan and Latour's report to Framen was that they were 


interested in pursuing the discussion seriously. And we 
did. 
- Q Was it at that point that you enlisted Mr. 
Gariboldi? 

A Yes, it waa. Mr. Mundheim asked Mr. Gariboldi 


to come into his office and asked me to join them as I reme 
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it and I think the three of us were alone and we told 

Mr. Gariboldi of why we were asking him to go over and look 
at duPont, that we were seriously discussing merger and 
that we were interested in his having a look at their oper- 
ations and financial condition and give us a report. 


He came back -- 


> 


Q ‘Did you ever ask Mr. Norman to do anything like 


this? 

A I have no recollection of so doing. I believe 
at the time Mr. Norman was on vacation. 

Q All right. Go on. 

A In any case, I have no recollection of asking him to 
Mr. Gariboldi came back with a report which was not encour- 
aging. He spoke of the differences in large figures and 
he spoke of some figures that he couldnt’ understand. 
| Q Did you know then that Haskins & Sells had been the 
auditors for duPont? 

A I believe I did. 

Q And had you seen duPont's big brochure annual 
repport with fs Haskins opinion in it? The one with the 
pictures and all? 

A Yes. I think we had that at the time that we 
spoke to Mr. Gariboldi but I am not sure. 


Q Well, at some later time you did. I am not 
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talking about at this time but some time during this -- 
A I certainly -- 
MR. BROOKS: Your Honor, I think that question 
is leading. 
MR. CAMHY: I am only trying to get the time 
clear, that's all. 
MR. BROOKS: Well, let us let the witness do 
\ 
You are talking about tke anual report? 
Is there an annual report, yes? 
For the year 19 -- 
"69. 
A ~~ ‘69. Yes, I saw that. I cannot tell you 
specifically when I saw it. But it was certainly at about 


the time that we asked Mr. Gariboldi to gO over there. 


All right. Well, Haskins were their auditors, is that 


Yes. 
And Haskins were your auditors? 
Yes. 
Q Did that cause you to make any or have any conver- 
sation with Petrillo? Let me put it to you this way: Did yo 
have any conversation with Petrillo about it? 


A I remember specifically and in considerable 
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detail one conversation 1 had when I asked Mr. Petrillo 
to come to my office. 

Q Does that fit chronologically to where we are, 
that is just after mr. Gariboldi got into it ana came back 
wiee the somewhat unencouraging report? 

A My impression is that it was after the discussions 
broke off in Apirl. 

Q All right. Then you had better go back to your 
own narrative. 

Mr. Gariboldi came back and he was unencouraging. 

A And I think it was Mr. Mundheim gave him the name 


of a partner over there to see and I believe it was 


Gentile. I don't remember his coming back and making a 


report, although undoubtedly he did. 

We proceeded with our discussions,: but: they: went 
rather slowly, and my back office partner Tom Weil came 
to me one day towards the end of June -- end of April and 
told me that there were rumors going around the street tht we 
were going to merge with duPont and that it could cause 
havoc in our back office, people going sien to look for 
jobs feeling that they might not find a Place in the merged 
firm. And we realized that if a merger was going to go 
through that it was not going to go through in sufficient 


time to avoid these rumors being disruptive. So we broke of 
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the rumors officially. 


Yai broke off the negotiations. 


That is quote officially close quote? 


Q 

A I mean the negotiations officially. 
Q 

A 


Yes. 

All right, go on. 

I believe the Wall Street Journal carried a story 
The story was -~ 


Well, I don't think the story is of any concern 


A -- unpleasant and I- there fore wrote a memorandum 
of the monthly statements describing our financial condition 
as being better than a thousand per cent a 

Q Well, we want to get to the negotiations, Mr. 
Kohns. After the Wall Street Journal article appeared 
and you broke off negotiations petbotarty, in quotes, 
what happened next? 

A _ What happened next was I received a phone call one 
Saturday at home from Mr.Fraiman,who had said he had just 
been playing golf with Latour and Latour was very anxious 
to have a talk with me and could they come over. 

They came over and we sat down for an hour or so 
; in which Latour showed very real interest in renewing the 


negotiations, which we did. I don't know how much detail 
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of the negotiations you wanted to hear. They ended up 
in agreement. 

Q When did Glore come into it? 

A When did who? 

Q Glore Forgan. That would be ¢ tereanden: 

Was it at this time or later? 

A I have only a vague recollection of the answer to 
that question. 

Q All right. Now does the time come when you 
did discuss the matter with Petrillo? 

A Yes. It was at about the time -- the time I am 
discussing must have been, I suppose, in May, perhaps late 
in May. And when we had gotten fairly close to an agree- 
ment, in other words, where the negotiations had proceeded 
further, I asked Mr. Petrillo to come in and I asked 


Mr. Hirsch and Mr. Mundheim to come in and I think Mr. 


, 


piaalin was there. Possibly another partnér but I remember 


Mr. Hirsch and Mr. Mundheim. And I remember clearly that 
I said to Mr. Petrillo,"Pete, as you undoubtedly know, we ar 
rather close to an agreement to join duPont, what do you 
think of it?" 

And he said, "Paul, if they can get eeodvack office 
management,"I think he said good management and I assumed 


he meant back office management,"I think it will be good,"or, 
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“It will work out well." itera 
And he said, "By the way, Edmond duPont is a man 
whose word is better than his bond." 
Well, I felt a recommendation like that coming 
from a man whose judgment and knowledge I respected 
and who was duPont's auditor was a very importing go-ahead 
signal. And --' 
Q Now, by this time had you gotten the comments of 
Mr. Gariboldi about the down side risks in these -- 
A I believe so, yes. 
Q ~~ and the securities different short? 
A I believe so, eee 
MR. POLLACK: I object to the form of the 


your Honor. 


THE COURT: Overruled. 


Q Do you recall any other meetings -- I think 


Mr. Gariboldi mentioned a meeting at which he was present 
with Mr. Petrillo. Do you remember that meeting? 

A Not clearly. Rather vaguely I do remember it and 
I don't remember the substance of it or who was present. 

Q Is thereany other event that stands out in these 
negotiations going up to the closing? 

A Well, there was a very h=-ctic -- 


Q Well, let me ask yousomething, how about this 
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duPont standby. By the time you got to the Closing of this 


thing did you know whether there was a legal commitment 
in respect of the Standby capital for $20 million? Was 
therea -- 

A Oh, yes, at the meeting at Mr. Mundheim's home 
I addressed Mr. duPont and said I would like to ask a questio 
which you may feel you would not care to answers. 
And he said,"Mr. Kohns, I can't think of any question you 
will ask me that I am nct happy to answer." 

And I said, "I understand that your firm has 
a $20 million Standby agreement should you need additional 
capital." 

He said, "That is true. However, we have already 
used $2-1/2 million of it and there is $17-1/2 million avail- 
able." I think he mentioned it came from a trust 
in which I think he said his family was involved. And then 
I thanked him and said, “Mr. duPont, I would like to ask 
one other question which also you may feel is out of order," 
and he said, "Please do." 

And I said, “In. the unlikely possibility that 
the firm should need more capital than this standby agreement, 
what plans have you for achieving more capital?” 

And he said," Mr. Rebne, < can only tell you that 


I have never come back from Wilmington empty-handed." 
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Q Hadn't you been told by ohters however that this 


agreement did not exist? 


A Had I? 


Q —s Yes. 


A Oh, no. 

Q Had you been told by Mr. Gariboldi that there were 
people at duPont who denied that there was a legal agreement 
to that effect? 

A No. Not to my recoll © tion. 

Q Tell us what wenton from there? 

A Well, we decided that the only feasible way of 
achieving a merger was at a weekend because of bookkeeping 
Problems and we were coming towards the 4th of July which 
furnished a long weekend which was ideal for. the purpose 
and we decided that if we were going to merge it had to be 
done that weekend or Probably never because another month's 
delay would revive the rumors. So there was a meeting lastin 
quite late into the late evening or night at duPont's 
lawyers,Sheldon Stewart's office,attended by Fraiman,Mund- 
heim and myself, I think we were the only three partners 
there, two partners of Guggenheim & Untermeyer, Mr. First, 
and Mr, Taikovsky, one lawyer partner of duPont, Mr. 
Speicher -- he was not the lawyer :partner - 4 partner of 


Sheldon Stewart, I don't think Stewart himself__ 
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What was the purpose of the meeting? 


What was the purpose of the meeting? 


Q 
A I am sorry? 
Q 
A 


To close up the final open ends, and it was at 
that meeting that the only -- when the meeting was about over 
I was asked the question "Mr. Kohns, is there anything -- are 
there any liabilities that you have that we should know about 
and that you haven't told us about?" 

And I said, “Yes, there are two. One is that 
I have promised our head bookkeeper, who has been with us 
50 years, to give him a 2-year severance pay, and I will not 
allow duPont to assume that obligation, I want Hirsch to pay 
that, and the other is this underwriting" where there was, I 
believe, a group action on some property. It was mentioned 
here. IT think Mr. Norman mentioned it when he was talking 
about the omnibus account. Some property, a realty deal. 
Revenue Property Associate. 

We were quite a small member of the underwriting 
group, our corporation was, Hirsch & Co., Inc., but there 
had been some sales which, if it needs explanation -- 

Q No, no, let's get to the events following the 
merger. 

Do you recall that after the merger there were 


requests or demands on you as a duPont Glore Forgan partner 
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to try to increase the capital of the firm? 

A On me specifically? 

Q No, on all of the partners. 

A Yes. It be_ame zar that the firm needed 
additional capital, and the weekly meetings of the Pinance 
Committee, of which I was a member, devoted itself largely 
to that problem. 

Q And this started to become something more and more 
insisting, did it not? 

A Oh, yes. Until the time came that I think ¢4 was 
agreed between the Stock Exchange and ourselves that Mr. 

Lill would devote -- I believe it was his full time -- to liv g 
with the organization to report to both sides, and report 
progress, which indicated the seriousness of the situation. 

Q Prior to the merger, had anyone disclosed to you 
that as at the last audit date, the previous audit of duPont, 
that Haskins hac computed a ratio of capital which was 
substantially in excess of the allowable ration? 


A No. The only mention I heard of AI, of duPont':z 


AI was at that meeting at Mr. Mundheim's home at which 


I believe we exchanged our respective figures, and my 
recoliection is that duPont said his was 1600 per cent. 
Q Had you been told about a 3500 comput tion on the 


audit? 
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Not until you told it to me a few weeks aao. 

Secondly, didyou know that the Exchange had 
imposed additional capita? charges, raising the ratio into 
totally unacceptable numbers, tens of thousands, 70,000, 
the ratio on the audit date? 

A No. I knew the Exchange was r:eessing, and I knew 
that they had asked for assurance that within a certain time 
$5 million woud be found, and Mr. duPont had promised to 
bring it, by letter. 

Q But did you know about a ratio of 76,000? 

Never, until youtold me. 

bid you know about a $17 million deficiency? 

No. 

Did you know that securities differences had been. 
sold. The proceeds used to put into capiti. of approximatel 
$6 million? 

A No. * knew -- 

Did you know any of those things? 

MR. BROOKS: I want the witness to finish the ansace 
before the next question interrupts him. I think it might 
be anstructive to us all. 

A I knew as a result of the meetings where the pressure 


was on us to “aise capital -- 


Q t am talking about prior to the merger, 
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Mr. Kohns. 

A Oh. And had was the last question on that? 

Q Mr. Kohns, can we now go back. I am asking you 
whether you knew, first, that on the audit prior to the 
merqer the Haskins & Sells ratio as computed by them was 
approximately 3,299? Did you know anything iike that? 

A No. 

Q I am next asking you whether you knew that prior 
to the merger and before the negotiations started that 
previous December the Haskins & Sells 3200 ratio was re- 
examined by the Exchange and that the Exchange found it to be 
well inte the tens of thousands? 

“A No. 


Q Did you know that the Exbhange prior to tt2 merger, 


A No. 

Q Did you know that the firm had taken securities 
which it had found in its lone differences and used it and 
sold it and used the proceeds to be put into capital? 


A No. 


had found a capital deficiency of approximately $17 million? 


Q Did Mr. Gariboldi ever tell you anything like 
that? Did he ever tell you those things? 
A No. 


Q Isn't it a fact that you learned many of them in th 
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course of this litigation? 

A Yes. I learnt them first perhaps from a pub- 
lished report by the House of Representatives of the United 
States, which issued a report that showed some of these 
continuing horrible figures. 

Q Following the merger, and following the period of 
crisis in which they were trying to raise this money -- 
now I am going to September of 1970 -- did a time come after 
that September when you were asked to subordinate, or, first, 
did you seek to withdraw your capital from duPont? 

A Yes. I gave notice early in Decmeber of my intent 
to withdraw at the end of the year, as called for in our 
agreement. 

Q Your contract contained certain protections 
for you, didn't it? 

A Yes. 


Q And one of them was a right of withdrawal after 


about six months? wasn't that right? 


A Exactly. 

Q Another was that to the extent possible or identifi 
able losses attributable to the period prior to the merger | 
would be passed on to the other duPont partners and not to you, 
isn't that right? 


A I don't believe there was the hedge clause you added. 
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There was a straight agreement we would be responsible for such 
losses as occurred during the period that we were partners. 

Q That is right. Okay. 

Now, the time came in that December when you did 
seek to withdraw, is that right? 

A Yes. 

Q But instead you subordinated, you permitted the 
money to remainin the new firm which was reorganized by 
the Perot interests? 

A That is right. 

Q Do you remember there were substantial capital 
demands made upon the firm at that time for refinancing? . 

MR. BROOKS: I object to leading questions. 
That is the second one. 

“ Can you tell me the circumstances which attended 
that time? 

A I was asked to go to a meeting at Mr. Fuld's 
office, at which Mr. Mundheim, Mr. Howard Hirsch and I were 
present. Mr. Haack and Mr. Lasker of the New York Stock 


Exchange -- 


Q Could you tell us who Mr. Haack was, and who Mr. 


Lasker was? 
A Mr. -~ they were the two senior officers of the 


Stock Exchange. 
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I have an impression that Mr. Haack was the paid 
president, wasn't he,and Mr. Lasker chairman of the board. 
That is my impression. - 
Q First, was your attorney at that meeting? 
A Mr. First and Mr- Fuld were both there. 
As a result of the meetings held at that time -- 
THE COURT: When is thar time? 


MR. CAMHY: December of i970, or late November 


- 


No, it was in December. It wasn't in late November 


Early in December, aia yol.agree to subordinate 

your interest, to take subordii ted debt for your interest? 

A Yes. 

Q Later were you issued the subordinated debt? Pid 
you receive the instrument ot subordinated debt? 
: A Yes. 

Q And thereafter were you paid -- first, did you get 
some cash at that time? 

A No. 

Q Were you paid anything on the subo.dinated debt? 

A Interest. Yes, interest. 

Q Did you receive a principal paymen+ 7 *ne subor- 
dinated debt? 


A Yes, under the subordination agreement was en- 
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1 


2 titled to receive 25 per cert of the total amount on July lst, 
3 I believe it was. 

4 | Q Did you get that 25 per cent? 

5 A I did. 

6 Q Sige did you get any more? 

7 A Cupibe 1? 

8 Q can. 

9 A No. 

10 Q Ultimately, did you receive a disclaimer of that 

ll | obligation? 

i2 | A Yes. 
13 | Q Ultimately, did litigation arise frem it? 
14 A Yes. 
15 Q And was that litigation settled? 
16 A Yes. 


i8 point. I would like toput in the details of the litigation 


{ 
aa 17 MR. CAMHY: Your Honor, I am going to stop at this 
| 


19 and the subordinated debt through another witness, so I sub- 


20 mit the witness for cross examinatiocr.. 


21 MR. HYDE: May we confer for a moment? 


(Pause.) 
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THE COURT: You don't have to take so many 
documents, Mr. Brooks. You only have five minutes. 

MR. BROOKS: I want to be able to aqive 
out copies, if I need to. 

MR. HYDE: Your Honor, if I may, just bist 
we adjourn, I have selected the entries from the Hirsch 
& Company partnership tax returns upon which we relied. 
Perhaps this could he marked as the next Haskins & Sells 
exhibit number. 

(Defendant Haskins & Sells Exhibit Vv was 

marked for identification) 

MR. HYDC: .1 offer it in evidence. - 
_represent all the figures are contained on the two. 


tax returns except the hottom line which is a simple 


mathematical addition of the three plaintiffs! interests. 


THE COURT: Why don't we for the five minutes 
allow -- I will rule on it on Monday, and allow whatever 
objections to be voiced. : 

MR. HYDE: I offered it now so there 
would be an opportunity to consider it over the 
weekend. 

CROSS-EXAMINATION 


BY MR. BROOKS: 


9 Mr. Kohns, before you started on that lonq 
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716 
career in business and the securities industry, did you 
have occasion to attend college? 

A I believe I mentioned 1 graduated from 
Williams in 192) with a bachelor of arts decree. 

Q I am sorry, I might have had that, sir. 

When did you become the manaqind partner of 

Hirsch & Company, or Hirsch Lilienthal, whatever 
the name was called at that time? 

A In 1943 or ‘44, 

‘@) Can you be a little bit more specific than 
you were on y: ar direct testimony about the duties of the 
managing partner at that time, and if they chanqed? 


A The duties I assumed at that time was 


Partner in charge of the back office operations. 


Because the partner who had been in charce resianed 


to enter a different business, a different kind of 
business. 

Q At that time in 1943, was there a required 
capital ratio under the exchange's rules that firms such 
as Hirsch & Company had to comply with? 

A Yes, I think thgre was. 

Q Was that compliance within your general 
jurisdiction as the managing partner in charae of the 


back office? 
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A My duties actually expanded. I never ceased 
to be. I simply assumed other duties on top of that, 
and I left the aehias with the title of manaqina 
partner, and the meaning of the term perhans chanced. 

Q You testified at your deposition at Page 7 
that you gradually became tie senior partner in fact 
if not in name and when you becmae that in fact you 
were the center for enkidin making, 


Can you tell me when that status was obtained, 


1825a 
: Kohns-cross 
Yes. 
? How tong did you continue in the post of managin 
partner of Hirsch & Company? 


making? 

MR. CAMHY: May I hear the entire question, 
Please? It seems to be quoting from something. 

.- MR. BROOKS: I was tryina to summarize it 
without quoting it, 

THE COURT: Read it back. 

(Record read) 

A There was no clearcut date. It was perhaps 

a gradual process, and my best recollectior. would he 
between the years 1965 and 1968. 


1s senior partner in fact and the center of decision | 
0 Did you during those years supplant Howard 
| 
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Hirsch from tie position of senior partner in fact and 
decision making? 
A Yes. 
THE COURT: Mr. Brooks, finish the thoucht 
and then we will adjourn, whatever area vou are on. 
MR. BROOKS: This would he a general 
breaking point, your Honor. 


THE COURT: All. right. Thank you very 


We will adjourn until -- 

MR. HYDE: Your Honor. may we inquire who 
the further witnesses will be for the plaintiff? 

THE COURT: Why don't you inauire into that 
a little later after we adjourn. 

Adjourned until Monday at 10 a.m. 


(Adjourned to June 23, 1975, at 10 a.m.) 
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Alexander Norman 502 516 559 564 
569 570 


Frank Gariboldi 683 685 
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New York Stock Exchange 
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Defendant 
Haskins & Sells 
s, fT 


Vv 


SOUTHERN DISTRICT COURT REPORTERS. U.S. COURTHOUSE 


ombr 720 
18282 
Howard C. Hirsch, et al. 


v. 72 Civ. 775 


Haskins & Sells, Inc., etc.; et al. 
New York, New York 


June 23, 1975 
10:00 a.m. 


(Trial resumed.) 
PAUL L. KOHN S, _ resumed. 

MR. POLLACK: If your Honor please, I would like 
to make a brief correction for the record. Counsel for 
al parties have stipulated to the correction cf a typvographica. 
error in the record. At page 681, line 12, my question 
to Mr. Gariboldi was: 

"Q You were given any and all information and docu- 

ments that you requested for duPont Company, were you not?" 

The readin that I have just given would correct 
the word "annual" to "any and all"." 

Thank you, your Honor. 

Mk. HYDE: Your Honor, I have one other preliminary. 
At the close of the session on Friday I had marked for 
identification excerpts from the firm p2xtnership tax 
returns for 1969 and 1970, Haskins & Sells Exhibit v for 
identification. I offered that in evidence. It was to 
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be checked over the weekend by the Plaintiffs. 

I now renew my offer. And I also offer at the 
same time the tax returns for Haskins & Sells Exhibits Q 
and R. ‘f 

MR. CAMHY: No objection. 

THE COURT: All right. 

(Defendant Haskins: & Sells Exhibit V was 

received in evidence.) 
CROSS EXAMINATION (Continued) 
BY MR. BROOKS: 

Your Honor, I have some corrections as well and 
they are significant because they deal with exhibits which 
Iw1l be questioning on this morning. 

During my cross examinaticn of Mr. Gariboldi 
we icentified New York Stock Exchange Exhibit F and then 
I offered it and I believe it came into evidence at page 


660 of the transcript. However, the parenthetical 


at the bottom of page 660 says that Stock Exchange Exhibit G 


was received in evidence and up to that time in the transcrip 
Exhibit G had not yet surfaced. So I suggest that the | 
parenthetical at the bottom of page 660 of the transcript 
should show that Exhibit F was received. 

MR. CAMHY: Consented to. 


MR. BROOKS: Thereafter Exhibit G was discussed. 
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There is no indication in the transcript that Exhibit G was 
offered so I now do so. 

Exhibit G is identified in the transcript by 
Mr. Gariboldi as the profit and loss figures for Hirsch ¢& 
Company as of May 21, 1970. If you will recall we had a 
good deal of discussion about that on Friday. I think the 


record shows that it was not offered and I do offer it 


now. 

MR, CAMHY: Was it identi fied? 

MR. BROOKS: Yes, it was. 

MR. CAMHY: All of them ware identified, weren't 
they? 

MR. BROOKS: Yes, but this was questioned on. 

THE COURT: All right. 

(Defendant Stock Exchange Exhibit G was received in 

evidence.) 

MR. SPINOGATTI: Your Honor, ane more detail before 
we start. : 

On Friday during Mr. Norman's direct examination 
we had that large took which had been premarked as et 3 


, Oe 
Plaintiffs' Exhibit 260. I have copied the first/page> 


showing the balance and I now offer Plaintiffs' Exhibit 
260 into evidence. 


MR. HYDE: No objection. 
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MR. GILLESPIE: No cbjection. 


THE COURT: All right. 


(Piaintiffs' Exhibit 260 was receivec in 


evidence.) 


MR. BROOKS: During my cross examination of 


Mr. Kohns this morning, your Honor, I will have occasion 


to rely on certain exhibits which I have copies of. 


To whom should I give the best copy? The cleck or the 


witness? i would think this would be the one that should 


be marked. 


LE CEN ne nC Neteen een 


© Oo 
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THE COURT: 


All right. We will mark it, and I 


13 suppose if you give it to the witness, the witness will be 


14 the one that has to read it. 


15 MR. BROOKS: I think he can read 211 of these 

‘. 16 except some newspaper articles which were photostatad and 
7 perhaps when we get to those we can exchange’ them. 
18 (Defendant New York Stock Exhenage Exhibit U 
IS} was marked for identification.) 


Q Mr. Kohns, when do you recall that Mr. Mundheim 


21 joined the firm of Hirsch & Company? 

22 A I think 1936 but I am not at all sure. 

3 | Q Let me suggest to you that he testified, 

24 I believe, he joined the firm in the early ‘50s. Does that 
25 coincide with your recollection? 
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I wiil accept his recollection rather than my 


Q What duties did he pursue after the first year 
or so of his being a partner at Hirsch & —— 
THE COURT: Who is this? I am sorry, Mr. -~ 
MR.BROOK:S Mr. Mundheim, one of the other 


plaintffs. 


THE COURT: All right. 

A He was the partner in charge of foreign operations 
and branch offices and worked closely with me specializing 
perhaps in back office operations. 

Q Weuld it be fair to say that in that area the back 
office and running the office generally you and he worked 


as a team? 


A Yes, it would. 

Q Do you recall when Té@m Weil joined the firm? a 
A No. 

Q Would it be in accord with your recollection 


iff suggested that he joined the firm in 1965? 


A I really have no clear recollection of it. 

Q In any event can we say tht he had been at the fi 
for more than three years prior to 1970? 

A Quite certainly. 
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- And auring those three years what were his 


He was the back office partner. 
Who hired Mr. Weil? 
Mr. Mundheim and I. 
Rather, who recruited him since he was a partner? 
Mr. Mundheim and I. 
What was his background, do you recall? 
Before he came to Hirsch. 

A He had been one of our employees many years 
previously, as I recall it, as a margin clerk. Just prior 
ta coming to us he was managing the back office, whether 
as an employee -- I think it was as an employee rather than 
a partner at -- the name of the firm escapes me. 

Q When you recruited him as a partner did you 
do so with the idea that he would take over the respon- 
sibilities of the back office? 

: A Yes. My hesitancy was due to the fact chat 
I still have the top responsibility. 

Q That is ae eenponsibilig: that is required of one 
partner c one voting stockholder at a New York Stock 
Exchange member firm, is it not? 

A I don't know. 


Q Were you aware that New York Stock Exchange 
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Rule 342 required one person in each five to be designated 
as the head of the firm? Speaking in terms of substance 
and net -- 

A I wasnot so -- 

Q Whether you were aware or not it was you who was 
so designated at Hirsch & Company, was it not? 

A In respect to the back office or -- 

No, in respect to the whole firm. 


No, Mr. Hirsch was for. many years. 


Q 

A 

Q I am talking about in 1969 and 19706. 
A 


c I was in fact when -- I don't be lieve there 
was any designation. 

Q Well, who signed all of the written submissions 
of the firm to the Stock Exchange or the Securities and 
Exchange Commission or other regulatory bodies to whom you we 
required to report? 

A I believe I did. 

Q And you Sra have signed Stock Exchange 
Exhibit F, have you not, which is the Hirsch special 
operations questionnaire for the month ended April of 1970? 
I show you the signature page there (handing). 

A That is my signature. 

Q Yae. And do you recall signine similar reports 


from time to time as they were required? 
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Kohns-cross 
Yes, 
Q When you did sign such reports did you believe 
them to be true and accurate? 
A Yes. 
Q Do you know of anymisstatement t. - you have ever 
made in a written report to a regulatory body? 
| MR. CAMHY: I object to chat, your Honor. 
THE COURT: I think that is too broad. 
Q Do you know of any misstatement which you have 
made in any written submission such as Exhibit F to the 
New York Stock Exchange? 


A Yes. 


Q Did you know it was a misstatement at che time you 


made it? 

MR. CAMHY: Objection, your Honor, Let us find 
out what it is first. 

MR. BROOKS: Your Honor, I believe I should be 
permitted to conduct my examination in my way and not 
Mr. Camhy's. 

THE COURT: All right. You may answer, 
Mr. Kohns. 

A Would you repeat the question? 


THE COURT: You said you were aware that you 
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had mace a misstatement and the question is did you know it 
was a misstatement at the time you made it? 

A No, I did ne*:. 

Q Mr. Kohns, wao actually prepared reports such 
as Exhibit F, specid operations questionnaires of Hirsch & 
Company? 

A The IBM departmert. 


Q Would Mr. Gariboldi play any role in thst O'* par=- 


ation? Let me show this to you. Perhaps it will na‘o you 
(handing) . 
THE COURT: Now we are referring to Exhivit r. 
MR. BROOKS: Yes, air, and only Exhibit F. 
A I believe so, yes. 


Q Did you rely on Mr. Gariboldi to provide accurate 
figures for such reports? 
| A Yes. 

Q Did M~. Weil alse play a hand in preparing 
reports such as Exhibit F? 

A I believe they were passed to Mr. Weil before they 
care to me. I am not sure that that is true. 

Q I note that his signature is below youzs on the 
last page. Does that indicate to you that i:e Played at 
least some rule in supplying data for this form? 


A Yes, it fits with what I have just said to you. 


rs 
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Q Did you rely on Mr. Weil to provide true 
and accurate information for Exhibit F? 
A Yes. 


Q Would the same be true for other forms which 


contained operating information about Hirsch ¢& Company? 


A Yes. 
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Q eit. Kohns, what year is ths first year that you 


can remember during the years that you were at Hirsch & 
Company that the firm had an Operating loss? 
& "69 is a year that occurs to me. I think there 
may have been one previous year in the '30s perhaps. 
During the depression? 


Yes. There may have been, I am not sure tat that 


Do you recall what the loss was for 1969? 
Approximately a million nine. 

Q Let me show you a copy of .iaskins & Sells Trial 
Exhibit Q. I call your attention to the loss shown on 
the front of that page which is the 1969 partnership income 
tax return, and ask you if that refreshes your recollection 
as to the amount of the 1969 loss (handing). 

A I don't understand tax returns well enough to~-- 
it is a greater loss than I atated, but the explanation 
for the difference Ir am unable to give you. 

Q Did you sign the tax return submitted by the 
partnership to the Internal Revenue Service? 

A I believe so, 

Q Did you understand them in their basic substance 
when you did sign them? 


A I really don't know how to answer that question. 
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I depended on the accuracy of the figures as presented 
tome. I asked 2 few questions. r am unable to analyze 
tha tax return, 

Q Well, if a loss shown on the tax return that 
was submitted to you showed approximately tivo million seven 
anc you believed it to be one million nine would you have 
asked a question abcut that? 

A Yea, 

Q Do you recall asking that kind of question in 
tespect to Haskins & Sells Exhibit Q when it Was presented 
te you to eign? 

34 No. 


Q It does show a loses of approximately two million 


fen, doesn't it, sir? 


A Operating loss it says. 

Q Well, that's what my question was. 

A It says ordinary income loss. Wow those words 
may be significant. | 
| Q Do you recall what your interest in the firm was 
in 1969? . 

A My interest changed every year, and it was 
between 15 and 19, 19 and a half per cent. 

Q Do you recall how much of the 1969 loss was borne 
you? 
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X celiieve it was $375,000 approximately. 

Q Let m show you a schedule which is part of 
Haskins & Selle Exhibit 2 and see if that helps to refresh 
your recollection, I call your attention to the second 
column on the schedule showing the loss, or portion of the 
los borne by each of the individual partners and ask 
you if that refreshas your recollection (handing). 

A Yes, but I call your attention to a figure of 
$373,000 there. 

Q in the column headed “Net earnings from self- 
employment “? 

A Yes. 

Q What does that man to you, sir? 

R I don't know. 

Q May I see it? Doesn't it mean that the ordinary 
peer loss of $445,678.06 shown in the first column: 
opposite your name was then reduced by the draw which you 
had against earnings or iosses and that the column to which 
you refer, net earnings frau self-employment, reflects 


that setoff against it? 


A In part, but I don't think my Grawings were that 
big. | 


Q Who was Maurice Meyer, sir? 


A He was One of the senior partners, 
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C XO vou recall whet the size of his interest. was | 


in 1969? | | 
A it was very little less than my own. 
Q Would that mean then that his share of .°s loss 
Was approximately equal to yours? 
A Yes, 

MR. BROWS: Your Honor, I call the court's 
attention to the Ordinary loss show for Mr. Meyer of 
$444,221.12 om Exhibit q. 

Q Mr. Kohns, was the loss: attributable to you for 
the 1969 year of concern to you? 

A Yes. 

Q Was it of concern to mr, Meyer? 

A | Yes. 

Q Did you have a discussion with Mr. Meycr about 
the 1969 losses? 

A Yes. With all partners. 

Q Did Mr. Meyer remain a partner after 1969? 

A He changed his status from general to limited, 
And a subordinated lender. 

Q After becoming a limited partner and subordinated 
lender would future Operating losses be attributable to 
Mr. Meyer? 


A Ho. 
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i) Would his withdrawal as a general partner mean 
that those whormmainsd as general partner after January 1, 
1970, would bear his share of the losses if there were 
any losses? 


It had to be distributed, yes. 


Yes. 
There were no new general partners after January 1 


1970, were there? 


Among the remaining partners? il 


Yes, there were, twe I believe. 
Who were they? 
Marshal Spector -- — 
What was the size of Mr. Spector's interest? 
He contributed a stock exchange-- New york 
Stock Exchange seat which he owed and scme Capital in the 
fifty to a hundred thousand dollar range. 
Q In percentage terms what would be the share of 
his interest? 
A Rather small. I don't reaily remember. 
Q About a per cent or 80? 
A Oh, more than that I should think, Maybe two or 
three per cent. 
Q Mr. Meyer was roughly 15 per cent, wasn't it? 


A Yes, 
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Q When Mr. Meyer withdrew as a general partner 
as I understand it he requested the right to withdraw 
as a limited pertner during the 1970 year should he not 
approve of any merger that the firm decided to. enter into, 
Did you have a discussion with Mr. Meyer about that 
provision that was inserted into the Partnership agreement? 

A Yes, 

Q Did hz -» adn to you why he wanted that option? 

A Because he might not epprove of the merger we 
might make, 

Q Did he have referem - to any particular merger 
that had been proposed? 

A No. 

Q Do you recall, sir, the Operating loss for the 
first three months of 19707 

A A figure of something over $300,000 comes to ny 
mind, but I am not at all sure that that's correct, 

Q I don't believe it is, six. Lat me show you 
Stock Exchange Exhibit F again, and I call your attention 
to the last entry which uhows tke loss for the first three 
months of 1970 (hending), And I ask you if that refreshes 
your recollection. 


A Yes, 
Q What is your recollection now? 
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This fidure ...ows 125,000. 
Did you think that was significant at the time? 
A No. 
Q You did not. Do you recall what the loss was 
for the months of April and May of 1970? | 
A No. I recall the six months, or of some appr oxi- 
mation of recollection of the six months but not of those 
Q DO you recall Mr. Garibold‘'s testimony on Priday 
where he compared Exhibit F and Exhibit G and told us that 
the loss for th. months of April and May was approximately 
$850,000? 
A Mo. It was rather hard to hear in the back of the 
room. 
You did not hear that? 


A I don't recall hearing it. . 


particularly the last page which x will represent to. you 
on the copy that is marked in evidence, shows in the upper 
right-hand corner that it is for the period ending May 31, 
1970. I call your attention to the $906,000 loss figure 
in tiie bottom right-hand column of that page and I ask you 
if that refreshes your recoliecti.x, a the inne that the 
firm of Hirsch & Company had <aken at the ont of May, 1970 
(handing). 


Q Let me show you Stock Exchange Exhibit Gc, 
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<I am not clear, You asked him about April and 


MR. BROCKS: April and May. 


THE COURT: Is this the loss for five monthe-- 


| 


BROOKS: Yes, sir. 


COURT: Qr for two months. 
BROOKS: it is for five months and you determin 


for April ana May by subtracting Exhibit F from Exhibit G, 


as Mr. Gariboldi does for us. 
& I recall this figure. I thought it was six months, 
The figures are five months. 
Q Do you recall being startled by the losses that 
the firm incurred in April and May of 1970, sir? | 
A Yes, they were 2 meter of concern, 
Q bid you make any ceisuiabion or judgment when 
the firm was ir May running at 2 rate of loss greater than 
in 1969? 
A I do’ a thinking of it in those terms, no. 
Q What terms did you think of it in? , 
A That something had to be done to either reduce 
the penne or to make a merger which would put us in 
a position to more than break even. 
Q Did the loss figures for April and May spur you 


on tO greater efforts to make a merger? 
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a ‘Ho, we had been working on the idea for 15 to 
‘18 months. 

Q And that was at the same pace, with the same 
concern? 

A It was our realization that a firm of our size 
needed more volume to support the expense of aleccronic 
equipment that we needed. 


Q And those efforts did not increase or hecome any 


did they? 
Wo, the volume of the exchange did not expand. 


I am talking about your efforts tc find a merger 


Oh, I'm sorry. I misunderstood your question. 
Well, now, as you understand it can you answer it? 
Did you seek any harder to find a merger candidate ater 
you got the results on the $850,000 loss in April and May 
of 1970? : 
A No, I don't believe so, 
Q | Did the loss for 1969 erode the capital of Hirsch 
& Company for purposes of exchange Rule 325 to the extent 
of its amount, two million point seven? 
A I lost the beginning of the question. 


Q Let me do it again, it wasn't too eloquent. Did 


more strong after April and May’s loss figures were in, . 
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the loss, the operating loss for 1969 diminish the net capital 
available to dirsch & Company in the amount of the loss? 
In other words, at the end of the year did you have 2.7 Mohs 2 
million dollars net capital then when you started? i 
A Yes. 


Q Now, in addition ::0 the operating loss in 1969 


Adee 
was there any other decrée# in the net capital available 


dua to declining market? 

A I presume there must have been, yes. 

Q Mr. Kohns, isn’t it a fact that the firm of 
Hirsch & Company lost about a million dollars in net 
capital due to the erosion of the firm's securities and 
Scutiies positions during the market decline of 1969? 

MR. CAMHY: I would like the time fixed a little 
better, your Honor, because an I understand it he is 
talking about losses is a certain two or three-month period 
and the question ‘s whether the decline in market further 
eroded capital. | 

THE COURT: No, he is in 1969. Those questions 
related to 1970, 


MR. CAMHY: Oh, excuse me, all right. 
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DS you understand my question, sir? 


I would like to heax it again, if you don't mind. 

MR. BROOKS: Mr. Reporter. 

MR. CAMHY: Perhaps my chjection is to the word 
“further." He said “did it further ercde capital" and & 
thought he said the losses «roded capital and the market 
further iveted capital and one preceded the other. 

| THE COURT: I think it is clear. He was talking 
about a $2,700,000 operating loss that was effectuated 
in 1969, and he is now asking about a net loss that was 
due to the erosion of stock, 

MR. CAMIY: I understand, your Honor. Thank yOu. 

(Question read) 

A xX am surprised. If that were true, I am surprised 
to hear it. 
: Q Z don't want to suggest something that is not true 

A I don't recall that. 

Q Do you recall in 1969 that stock prices were 
going down rather rapidly? 

Hirsch & Company owned practically no stocks, 

No stocks at all? 

Practically none. 

Q In its net capital computation under Rule 325 


did it rely on securities values to obtain net capital 
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value cf anyhody? 

A Subcrdinated accounts had common stocks, and they 
undoubtedly dactined in a declining market and that would 
have affected the net capital, 

Q The capital available to the firm? 

A Yes. Those ware not Hirsch’s securities. 

Q But it war securities upon which Hirsch relied 
to claim net capital credit, were they not? 

A Yes, 

Q DO you recall oa decline in value that was 
attributable to such securities during 1969? 


A No. 


Q At the end of 1969, do you recall having concern | 


for maintaining compliance with the exchange 's net capital 
rule? 

A Yes, 

Q Do you recall at the end of 1969 restating the 
account ing basis on hen Hirsch & Co. carried its investmnt 
in its corporate affiliates from cost to equity? 

A I recall doing that for one of Our subsidiaries, 
S.A. 

Q Do you recall whether that restatement helped 
the net capital position of Hirsch & Company? 


A I believe it did to the extent of about two million 
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dollars. 
THE COUR": By restatement you mean recalculation? 
MR. BROOKS: By restatement I meant that prior 
to the end of 1969 they had carried their interest in 
the corporate affiliates on their books at cost, and at 
the end of 1969 they restated that interest, carried it 


on their beoks as equity, and by that accounting chan ze 


increased theiz net worth to the extent Mr. Kohns has 


testified. 
| MR, CAMHY: is there any suggestion the equity 
wasn't there, Mr. Brooks? 

MR. BROOKS: You will have to ask that on 
cross-examination, Mr. Camhy. 

Q Mr. Kohns, did that incease to net worth increase 
the net capital available to Hirsch & Company under Rule 
325? 

A. Yes. : 

Q Doe you nee that Hirsch & Company incurred 
some censure -- and I am talking about censure in general 
terms, not the specific term -- from the New york Stock 
Exchange in the spring of 1970 in respect to the condi«ion 
of Kirsch’s net capitel ratio? 

A Yes. 

MR. CAMTY: Objection to the word censure, because 
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in this case censure has a specific meaning and I don't 
think the distinction is general or specific, It is a 
formal censure ox not, 

MR. BROOKS: criticism, 

THE COURT: He has already answered the question, 

MR. CAMIY: I move to strike it. The question 
is criticism. 

THE COURT: Ali right. 


Q You recall: that, do you not, sir? 


& I recall a letter from the exchange calling 


it to our attention, yes. 

i. Would you take a look at the pile of exhibits 
you have in front of you for Exhibit X. Tell me whether you 
recall receiving Exhibit x on or about the date it bears, 

A Yes, sir. 

Q Take a look at the bottom of the first page there, 

A It reads Pssoeustiacks we feel ~~ organization 
should reflect at ‘hte time on this sete the vulnerability 
of a capital violation when such exceeds the guideline of 
1,500 per cent and the fact that steps must be maintained 
to keep the ratio within safety margins." 

Do you recall feeling vulnerable to a net capital 

violation in the Spring of 1970, sir? 


& This letter certainly made us aware of it. 
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Q Take a look at Exchange's Exhibit Y, sir. Did 
youbhave occasion to discuss Exchange Exhibit y with the 
New York Stock Exchange examiner shoa.tly before receiving 
Exchange Exhibit x?° 


& I don't specifically recall the discussion, 


men te look over our condition for them to have a conversati 
with ms before leaving. 

Q And they had that conversation with you because 
you were the spokesman for the firm in these matters, .ware 
you not? 

A Yes, 

Q Can you tell me what Exchange Exhibit y is, sir? 


A It is a report on a visit of stock exchange 


but it was normal when the stock exchange sent in their | 
| 


examiners. 

Q Do you recognize Exchange Exhibit X to be 
commenting on the results of the examination reflected by 
Exhibit y? | 

A Yes. 

MR. BROOKS: your Honor, I offer Exchange Exhibit x 
and ¥ in evidence, 

MR, CAMHY': Is there any showing, as the witness 
has said, that he has ever seen Exhibit y before? 


MR. BROOKS: You heard the testimony. 
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MR. CAMHY: I didn't hear the witness testify 
he received Exnibit y. He said he Only remembered it was 
the practice of examiners to speak with him before leaving. 

MR, BROGHF: He said he believed that Exhibit x 
was commenting on and referring to Exhibit y, 

MR. CAMMY: That is only because-- 

THE COURT: Why don't you discontinus this 
argument? 

MR. CAMIY: I cbject to Exhibit Yo 

THE CORT: You can easily Satisfy your objection 
by asking Mr. Kohns, 

MR. CAMTYs Do you recall having been shown 
Exhibit y¥ before today? 

THE WITNESS: ves, sir, 

MR. CAMHY: The report. Not the letter, the report. 
_ Not. the March 17th letter but the report that is Exhibit y, 
‘THE WITNESS: Whether I recall having been shown 


The letter indicates that you did. Do you believe that you 4 


THE WITNESS: I have no clear recollection of it, 


MR. CAMBY: Thank you. 
THE COURT: Well 
MR. CAMHY: Your Honor, I withdraw my objection. 


MR. CAMH¥Y: Yes. Did you get the report? 
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The letter indicates that he did. He doesn't have a clear 
recollection, 

(Defendant New york Stock Exchange Exhibits xX and 

¥ received in evidence, ) 

THE COURT: I am aseuming no one else has any 
objection. 

Q Mr. Kohns, would you proceed further in the pile 
of exhibits in front of you to Exhibit Zz. 

Exhibit Z consists of a letter purportedly 
bearing your signature, and an attached memorandum which 
appears to be addressed to you, sir. Do you recall sending 
the letter which is the first page of Exhibit 2? 

A I am unable to find Exhibit z. 

Right here (indicating) . 


Q 
A And your question was-- 
Q 


Do you recall sending the letter which is the 
first page of Exhibit 2? 

No. 

You do not? 

I don't recall having sent it, no. 

Does it bear your signature? 

Certainly. yes. | 

Would you look at the next page which appeacs 


to be a memorandum from Mr. Weil to yourself. Do you recall 
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B Net specifically. 

Q Do you racall any discussion with Mr. Weil or 
anyone else as a result of the stock exchange examiners ' 
visit to Hirsch «¢ Company and their eritique as to 
your vulnerability with respect to capital violation? 

A Yes, 

Q With whom? 


a Certainly Mr. Weil and probeoly a number of 


the senior partners. 

Q Can you tell me the substance of those discussions 

A That it was clear that we required additional 
capital, andwe d:cided to seek it by making S.A. a sub~ 
ordinated lender, 

Q Would you tell us what S.A. was, sir? 

A Hirsch & Company's Societe Anonima. It was a 
Panamanian organization, and ‘therefore Spanish. 

Q Who owmed the equity in Hirsch S.A.? 

The Hirsch partners individually. 

Q bid the Hirsch partners contribute Hirsch S.A. 
equity to Hirsch «& Company? 

A I‘m sorry, my first answer may be wrong. It 
may have been owned by the Partnership, which makes the 
partners indirectly the owners. 
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Q Zf it was owned by the Partnership, wasn't 
it already part of the capital of Hirsch & Company, and 
wasn't that the i-terest in affiliates that was restated 
at the end of 19697 

A It was not valued at its real value until it 
became a subordinated lender, 

Q It was not? 

A Heo. 

Q When d’d it become a subordinated lender? 

A In the spring of 1970, 

Q How wuch did that better the capital position 
of Hirsch & Co.? 


A Approximately $2,000,000. 


Q Mr. Konns, let me try tomfresh your recollection 


about Hirsch & Co. S.A. I have here a tax return filed 
by Hirsch & Co. in respect to the affiliate Hirsch & Co. S.A. 
which has been admitted in evidence as Haskins & Selis 
Exhibit Q. ® this return it shows that the shareholders of 
Hirsch & Co. S.A. are the individual partners of Hirsch & 
Co. Does that accord with your recollection? 

PY Yes. I discussed with you my confusion on that 


subject. 
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Dees that clurify your confusion? 
Yes. 

Q Did the partners of Hirsch & Co. who were the 
shareholders of Hirsch & Co. S.A. vote or determine in the 
spring of 1970 that Hirsch & Co. S.A. would make a sub- 
Ordinated loan to Hirsch & Co. to improve its capital 
position by $2 million? 

A No, I am quite sure we didn't do enything as formal 


as that. 


Q Whether you did something.as formal as that, 


did you make a determination that Hirsch & Co. S.A. would 
make a subordinated loan to Hirsch & Co. 

A Yes. 

Q And was that loan made? 

A Oh, yes. 

Q Mr. Kohns, had you made a determination by this ti 
that no Hirsch & Co. partner could contribute any signifi- 
cant additional capital to Hirsch & Co.? 

A That no partner did what? 

Q Was able to contribute any additiona capital to 
Hirsch & Co.? 

A No. 

Q You did not make that determination? 


No. 
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THE COURT: { am somewhat confused in terms of your 


: time, Mr. erecke. 


MR. BROOKS: In the spring of 1970, sir. 
| I am sorry, I should have fixed the time. 
| THE COURT: All right. 
Q In the spring of 1970, didn'tyou know, sir, 
that there was no hope for additional capital from any 
present Hirsch & Co. partner? 
A No. 
Q You did not? 
A No. 
Q Let me try to refresh your recollectgon by reading 
from page 46 of your deposition: 
"Q Were there ever inquiries put to the other 
Hirsch partners as to whether they would be willing to put 
in additional capital either in 1969 or 1970? 
““THE WITNESS: Not that I recall, no. 
"Q Was there discussion about that topic amongst 
the leaders of the firm? 
">? te. 2% think we knew the financial position 
of on partners well anough not to need a discussion. 
"Q From such knowledge did youltow that there was 
not a significant source of additional capital to be obtained 


from the present partners? 
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Yes, I believe tha ‘s so." 


Does that refresh your recollection, sir? 


Yes. 

Q And is your recollection as refreshed the same 
as it was when you testified at your deposition? 

A No; I failed to think of the fact that one of my 
partners cculd have contributed a very substantial amount 
had he and we so desired. 

Q Whois that? 

A Maurice Meyer, Jr. 

Did you ever ask Mr. Meyer to do that? 

No. 

Why not? 

Because the price would have been making him 
senior partner. 

Q So far as the present leadership of the firm was 
concerned,that was not an acceptable alternative, was it? 
A I was unwilling to have him senior partner. 

Q And Mr. Hirsch and Mr. Mundheim agreed with 
you, did they not? 

A I would rather have them answer for themselves. 

Q Did you communicate with them on that subject? 

Yes. 


I would rather have you tell me whether they 
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agreed with you. 
A I really:don't know. I am not sure I asked for 
their agreement. 
Q In any event, no one asked Mr. Meyer to pitch in wi 
some additional capital and take over the firm, did they? 
A Not to the best of my knowledge. 
Q Did you have the impression during the first six 
firm of Hirsch & Co. altogether? 
A At. what time? 
2 In the spring of 1970, the first six months. 
A No. | 
THEQOURT: For my clarification wo this, there are 
two Meyers? 
MR. BROOKS: No, sir, only one. 
Q As far as I know; that is correct, isn't it, 


Mr. Kohns? 


months of 1970 that Maurice Meyer wanted to pull out of the 
| 


THE COURT: Mr. Kohns used the junior, and that is 
the first time I heard it. I thought maybe it was somebody 
else. 

THEWITNESS: Thatwas the same Meyer, your Honor. 

Q Let me try to refresh your recollection, Mr. Kohns, 
on the question of whether Maurice Meyer had given you the 


impression in the first six months of 1970 that he wished 
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to withdraw from the firn. 


MR. CAMHY: I object to the words “given you 
the impression". 

THE COURT: I think that is an appropriate 
objection. Sustained. 

Q Had you formed a conclusion that Maurice -- had you 
any reason to believe that Maurice Meyer wished to withdraw 
from the firm during the first six months of 1970? 

A No. 

Q Let me try to refresh your recollection then, 
sir, by reading from page 133 of your deposition. 

"Qs And during that first six months" which refers to 
the first six months of 1970 -- "had he given, meaning 


Mr. Meyer, given to the Hirsch partners any notice that he 


intended to withdraw. his investment from Hirsch & Company it 


a time in the future? 
“A Not as clearly as -- not to my knowledge, no. 

"Q or had aside from that might be the 
formal type of notice under the partnership. agreement or 
othérwise, had he expressed such an intention informally to 
any Hirsch partner that you were aware of? 

"A Not to me. I had received the impression somehow, 
but it wasn't directly from him to me. 


*9 You had received an impression from somewhere 
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that Metrice Meyer intended to pull out? 
“A Yes." 
Does that refresh your recollection, sir? 
MR. CAMHY: I renew oo umes me, your Honor, I 
withdraw that. : 
Q Does that refresh your recollection, sir? 
A No, I am afraid it doesn't. 
Q Do you have any reason to believe that your 
testimony at your deposition was not accurate? 
A I can't at the moment remember my reason for making 


that statement. 


Q You can't recall the reason, but can you recall 


whether you had that view in the spring of 1970? 

A I did not have, view. 

Q How do you know you didn't have the view? 

A My memory. 

Q Then why did you testify as you did at your 
‘deposition then, when you answered “yes" to my question, 
that: -you had received an impression from somewheres 
that Mr. Meyer intended topull out? 

MR.CAMHY: I think he should read -- 
THE COURT: I thought that Mr. Kohns had answered 
that question. 


He said he didn't recall his reason for making 
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that statement. 

MR. BROOKS: Now he told us that he did not have 
that impression, and I asked him how dees he know he didn't 
have that impression, why did he answer the question in 
the depositon "Yes" if he now can say he did not have that 
impression. 

A _ I suppose the time element of four or five years 
makes one's memory somewhat unclear. 
Q Are you suggesting that you probably had a better 
recollection when you gave your deposition approximately 
« v"@ar ago than you to. coaay? 
A I certainly have a different recollection. 
A different one today? 


Yes. 


Q 

A 

Q Can you tent we wnich is the better recollection? 
A 


I believe today's. 
MR. CAMHY: Your Honor, may I read the rest of the 
little bit that is here that he quoted from? 
THE COURT: You may, if you feel it is necessary, 
at the time you get to redirect. You can raise it then. 
MR. CAMHY: Thank you, your Honor. 
Q Mr. Kohns, in about April of 1970, what was 
Mr. Meyer's total capital contribution to the firm of Hirsch 


& Company? 
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At what time? 

Q About April of 1970. When you resumed the merger 
Giscussions with duPont. Maybe May of 19790. 

A Something over half a million dollars is the 
figure that occurs to me. 

Q If Mr. Meyer had withdrawnthat investment would the 
firm of Hirsch & Company have been in capital compliance 
under Stock Exchange Rule 325 at that time? 

A He had no right °c withdraw it. 

Q I am not saying that he did, sir. I am asking 


you, if he had withdraw that money could the firm have 


complied with the Exchange's capital rule? 


A It would have some effect. Just how much 


effect I can't tell you. I mean in terms of AI percentages. 
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2 Mr. Kohns, what was the amcunt of Mr. Meyer's 
subordinated loan in the spring of 1970? 

A I don't recall. 

Q What was the amount of his limited partnership 
investment? 

A I thought it was a half million that I just 
mentioned. 

Q Well, as I understand, in addition to the half 
million he would have had & subordinated loan as part 
of contributed capital, would he not? 

A I believe hedid, yes. 

Q Was the amount of the subordinated loan at least 
aS great as the amount of his limited partnership inter- 
est? 7 


I believe not. 


A 
Q Not as great? 
A 


No. 
Q Do you have any idea how much the subordinated 
loan was? 
A I would really have to guess and my guess would 
be about a quarter of a million dollars. 
Q Mr. Kohns, the firm of Hirsch ¢ Company had been 
having some record keeping problems in 1969 and ‘70, had 


it not? 
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Q Do you recall what they were? Do you recall what 
those problems were? 
A I think your description of them was as good a 
one as I can give. Record keeping problems. 


Q Well, have you been attending this trial through- 


A Yes. 


Q Do you recall discussions during the testimony 


of some of the other witnesses about a charge memorandum goin 


to the New York Stock Exchange's Board of Governors or the 
Advisory Committee of the Board of Governors? Where you 
were talking about the duPont firm? 
A A charge? 
Q Charge memorandum. 
No, I don't. 
You don't. 
Are you familiar with the term "charge 
memorandum"? 
A No, I am not. 
Q Do you recall that Hirsch & Company was alleged to 
have violated the Stock Exchange Rule in 1969 with respect 
to record keeping and that this allegation was made by the 


Stock Exchange staff and the Stock Exchange Board of 
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Governors through the Board of Governors’ Advisory 
Commi ttee? 
A No, I have no recollection. 

Q We will take a look at Exhibit U, 
then, sir, which should be in front of you and tell me if 
that refreshes your recollection. 

A Yes. 
Q Does that refresh your recollection, sir? 


A It does. 


Q Tell me what your recollection is now as refreshed. 
A 


That Mr. Bishop wrote that a staff memorandum 
was going to be submitted to the Advisory Committee of the 
Board of Governors and before doing so they would like an 
opportunity for comment or comments. 

Q Did you comment? 

A Yes. 

Q Do you recall what your comment was? 

A We agree with the facts as presented in the 
memorandum enclosed with your letter of February 7th and 
have nothing further we can add at this time that would 
prove useful. 

Q Are you reading your comment? 

A I am reading a letter that I wrote to the 


Stock Exchange, attention of Mr. Bishop. 
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is that the last page of Exhibit u? 
Yes. 


MR. BROOKS: Your Honor, I offer Exhibit U in 


MR. CAMHY: Does that include the letter as well? 

MR. BROOKS: It includes the whole exhibit. 

MR. CAMHY: That is the first letter,the memo, an 
the second letter? 

MR. BROOKS: Yes. 

MR. CAMHY: I think the record ought to be 
clear because it is three different things. 

Exhibit U is a letter of February 7th, 1969 
to eo from Bishop, and then an accompanying memorandum 
dated February 7, 1969 from the Stock Exchange dealing with 


did Hirsch buy -- did fail to execute mandatory buy inhis 


the Stock Exchange from Mr. Kohns. No objection. 
THE COURT: All right. 
(Defendant New York Stock Exchange Exhibit U 
was received in evidence.) 
Q Do you recall what the penalty was for this 
rule violation, Mr. Kohns? 
fs I don't recall there was any penalty. 


Q You don't. Do you recall what disposition was made 


| 
own contracts, and then a letter dated February 17, 1969 tc 
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A I believe we conformed with the rule by buying 

I doen't specifically recall, no. 

Q Youhave no recollection: 

A No, 

Q Do you recall having received an admonition from th 
Stock Exchange -- and I use the word "admonition" in its 
technical sense -- for failure to supervise one Mr. Alfred 
Demer, the chief margin clerk in Hirsch «& Company who 
embezzled a sizable sum? 

A Yes. 

Q Do you recall the admonition being administered 
to the firm of Hirsch 5 Company by the New York Stock 
Exchange for that event? 

A Yes. 

Q Take a look at Exchange Exhibit W which should 
be in front of you, sir, it appears to be a letter to 


yourself dated November 26, 1969. Do you recall receiving 


that letter? 


A Yes. 
Q And the attached memorandum? 
A Yes. 


MR. BROOKS: I offer Exhibit w in evidence, your 


MR. CAMHY: No objection. 
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(Defendant New York Stock Exchange Exhibit W 
was received in evidence;) 

Q Mr. Kohns, did you make any reply to Mr. Pincus’ 
letter, which is Exchange Exhibit Ww? 

A I have ao recollection of making one but we 
certai..iy must have made one. 

Q Would you agree with me that we have now looked 
at, or discussed three prablems that Hirsch «& Company was 

having in its operations and back office area during 1969? 

A Yes. 

Q Was this unusual for Hirsch & mpany based on 
past experience to have problems with regulatory authorities 
in respect to its operations? 

A No. 

Q This was a new phenomenon, wasn't it? 

A Yes. 

Q Did these problems that were being brought to 
your attention about capital compliance and record keeping 
complaince cause you concern in late 1969 and 1970? 

A Yes. 


And that hadn't happened before, had it? 


How old were you at the time, sir? 


Q 
A No. 
Q 
A 


In 1969? 


Kohns~-cross 


Q Yes. 


year. 


Q Going back a minute to Mr. Meyer's subordinated 


Q I was 63 for mrt of the year and 69 for part of 


loan, I have here a set of work Papers of Mr. Gariboldi 

that were marked at his deposition as Haskins & Sells 
Exhibit 26. They appear to show that on April 20, 1970, Mr. 
Meyer's had subordinated securities at Hiwsch & Co. under 
subordinatim agreement in the amount of $825,000, approx- 
imately (handing). Does that refresh your recollection on 
the amount of Mr. Meyer's subordinated loan in the spring 

of 1970? 

A Yes. 

Q Is your recollection as refreshed that that is the 
figure of his subordinated loan at thattime, 825 some odd 
thousand dollars? 

A Yes. 

Q And that would be in addition to his approximately 
$500,000 limited partnership interest, would it not? 


A If that was what his limited partnership was, 
Q Well, you testified you believed that that was what 
it was, didn't you? 


A Yes. 
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Q Mr. Kohns, wien Hirsch decided to seek a merger 
candidate how did it procerd to dv that? Did it organize 
itself in any way and appoint one partner in charge of 
mergers? Exactly what did it do? 

A Oh, various partners were approached by partners 
of other firms in informal discussions which either were 
formalized or were dropped. There was no committee formed, 
there was no formal approach to the problem. 


Sor ad hoc would be a fair way to describe 


Yes. 

Do you recall Mr. Gariboldi testifying that he made 
an investigation of the Newburger firm and he made investi- 
gation of the Hentz firm; I be iieve he made investigation wit 
least one cther firm? 

A Yes. 
Q Do you recall that testimony? 
A Yes. 

Does that accord with your recollection? 

Yes. 

Who told him to do that? 

A Either Mr. Mundheim or I. 
Q Well, were you acting as ad hoc merger partners or 


had you been given any formal authority to do that by the 
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other partners at this time? 
| A ZT thank T did it in my capacity as managing 


| partner. 


& Company gathered together and more formally appointed a 
committee to pursue the merger? 

A I am not clear on that in my own winds 

Q Don’t you recall that partners gathered together 
and signed a document, or minutes of a meeting whereby you 
and Mr. Hondheim and Mr Fraiman, were appointed a committee 
in charge of merger? 

A That was a -- the specific duPontmerger, yes. 

Q Just for the duPent merger? 

A 


That is my recollactimof it, yes. 


Q Did there come a time when the partners of Hirsch 


You do recall that event, do you not? 
Yes. 
QO And the partners,at least ee than 60 per cent 

in interest, did sign such a document, did they not? 

A Yes. 

MR. BROOKS: Your Honor, I think the record should 
reflect that: such document wags item 4 on the Ssock Exchange 
trial subpoena to Plaintiffs, plaintiffs' counsel has 


explained that they cannot locate the document at this time. 


Q Mr. Kohns, did Mr. Hirsch sign that ceeuaanee 
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A I believe so. 
Q Now, we know who you are and we know who Mr. Mund- 
heim is, but could you tell us who Mr.Fraiman was at this 
time when he was appointed to the merger committee? 


A He was the senior floor partner on the floor of 


the New York Stock Exchange. 


Q Do you know whether he held any office at the 
' Stock Exchange of any kind? 

A Yes, he was a governor. 

Q How long had he been a governor of the 
Stock Exchange? 


A I don't recall how long the appointments were. 


Q  ~ Do you recall when this document was signed that 
appointed the committee? 
A To the best of my recollection it was early in 


1970. 
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Q.. Mr. Kohns, have you had any discussions with 
Mr. Norman lately about future employment for him? 

A . Yes. 

Q Tell me about that discussion, what did you say 
to him and what did he say to — 

A well, we told him that we wanted to keep him 


ona consultant basis for the liquidation of Hirsch & 


Company under an agreed sl on ': agreed upon financial 


terms until such time as he found himself work, at which 
time our agreement would cease and any time he spent and 
devoted to our affairs would be on a consultant fee basis. 
Q What was the -- 
A I also - 
Q Excuse me, I didn't mean to cut you off, Go ahead 
A x also discussed with him the possibility of dis- 
cussing his ecthien with firms who specialized in what I 
believe is called talent scouting, and he asked me if I 
had any objection to his appresaching Haskins & Sells in 
view of hie knows. ‘3 that we were suing Haskins & Sells. 
And said that it might be embarrassing if he was employed 
by Haskins & Sells during the trial, and he said he had: 
no such intention but that they perhaps could give him 
scme leads. 


Q What was the agreed compensation that Mr. Norman 
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woulé zsceive during this period when he would be retained 
as a consultant until he got another job? 
A My recollection is a hundred dollars a month, 
but I am act really clear on it, 
MR. CAMIY: your Honor, may I have: the-question-- 
THE WITNESS: It mst have been a hundred a week 
net a menth. 
MR. CAMHY: yes, 
A hundred a month is -- 
Doesn't sound like very much, does it? 


No. 


You think upon reflection it is a hundred a week? 


I think so, yes. 
Could it be any higher than a hundred a week? 


_ To the best of my recollection it was a hundred 


Q Does he perform any dutites for that compensation? 
Does he have to perform any duties to obtain that com 
pensation? 

Yes. 
What? 
Whatever we need done, 
Q Do you need anything done right now? Do you 


‘have a list of tasks for him to perform? 
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A No, 
Q Nothing for him right now? 
P: No. 

Q Can you think of anything that you expect that 
you will have for himtodo. in the foreseeable future? 

A Yes. 

Q What? 

) Our omnibus account has net been sett led with 
duPont. And I think he would be useful in helping us 
discuss a solution. 

Q Mr. Kohns, when do you first recall considering 


the duPont firm as a merger candidate? 


In the first quarter of 1970, 


A 
Q Can you be any more precise? 
A 


No, I'm sorry. 

Q At the time that you considered them who first 
raised it at the Hivech firm? 

A If think Mr. #raiman. 

Q When he raised it did he tell you anything that 
he knew about the duPont firm? 

A No.. 

Q Did he tell you anything about disciplinary 
action that had been taken by the New york Stock Exchange 


against duPont which Mr .Praiman might have known about in 
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his capacity as a governor of the stock exchange? 
| A At: some time he did, but I don't believe it was 
that early, 
q Well, did you know about this as a result of your 
own knowledge without Mr. Pramen telling you? 
al I have some recollection that it was in the New 
York Times. 


MR. BROOKS; I wonder if £ could have fron the 


clerk Stock Exchange Exhibits Cc, DD, EE, FF and GG which 


are photostats of newspapar exticies which appeared at 
about this time. 

Q Mr. Kohns, let me show to you two articles which 
I think may be the article you ie: Setantns to. Qne was in 
the New York Times, that is Exhibit FF, and the other was 
in the Wall Street Journal, that's Exhibit GG, and I will 
represent to you that they appeared in those news papers 
on February 6, 1970 (handing). See if you can tell me 
whether you were referring to either or both of those. 

A Yes, I° er I was referring to both. 

Q And they do report that a disciplinary proceeding 
at the New york Stock Exchange had resulted in a fine being 
levied on duPont and some of its principals, do they not? 

A Yes, 


MR. BROOKS : I offer these in evidence, your Honor 


9 
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MR. CAMHY: No objection as to what the witness 


(Defendant New york Stock Exchange Exhibits PF and 


GG received in evidence.) . 

Q Sir, do you recall at about the time you read 
those newspaper articles that we have just marked reading 
other newspaper articles about duPont's Operating loss for 
the 1969 year? 

A There were so many newspaper articles about 
duPont at the time that I can't remember specifically the 

One you are talking about. 

Q Tell me the topics that were reported in the press 
about the duPont firm at this time. 

A Well, one of them was that they were discussing 
merger with Hirsch, 

Q Anything else? 

A ZI can't recall specifically. 

Q Let me show you Stock Exchange Exhibits DD and 
which are articles from the Wall Street Journal and the 
New York Times of February 5, 1970 (handing) . | 

I believe the day before the articles about the 
censure. Do you recall reading these articles that I am 
now. showing you (handing) ? 


A Yes. 
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Q And is it fair to say that these are articles 
reporting on an Operating loss for the duPont firm between 
seven and a half and eight million dollars in 1969? 
A Yes, 
MR. BROOKS: I offer these exhibits, your Honor, 
MR. CAMBY: Wo objection on the same basis, your. 


Honor. 


(Defendant New york Stock Exchange Exhibits DD 
and EE received in evidence.) | 
Q Aside from rédding about the fine that had been 
levied on the duPont firm which you had seen in the news pape 
articles, do you recall getting getting directly from the 
New York Stock Exchange a bulletin telling you of that very 
fact? : 
A Ne, but I did not normally receive stock exchange 
bulletins, 
Q Were you m member of the stock exchange? 
Oh, no, 
By a member we mean someone who owns a seat only. 
That's what a member means and I was not a member. 
You were not a mémber, were you? 
No, sir, 


You were an allied member, were you not? 


| 
| 
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Yes, sir, 

2 Would you take a look at Bxhibit BB which should 
be in front of you, sir? 

A BB? 

Q BB as in boy. Tell me if you recall receiving 
Exhibit BB On or about February " 1976, as an allied 
member of the —o exchange. 

A Your kites was do I remember receiving it? 


Yes, sir. 


Q 
A No, I don't. 
Q 


Mr.. Kohns, if you add up the amounts of the 
fines that are set forth in Exhibit BB, and they are set 
forth in the newspaper articles. as well, you come up 
with - $110,000 total fine being levied on the duPont firm 
and its principals in February of 1970. In the 25 years 
that you had been on the street had you ever heard of a fine 
that large being levied ‘on any firm and its principals by the! 
stock exchange? | 

A No. 

Q Do you recall whether you had started discussions 
with the duPont people about merger before or after the 
news of these fines and the duPont losses became public? 

A I think it was after, 


Q You started your discussions after these things 
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became public knowledge. 

A That's my recollection. 

Q DO you recall whether Framen reported anything 
to the duPont negotiating committee about knowledge that 
he had learned as a governor of the stock exchange about 
the duPont firm? 

A No. 

Q bid he give you any details about these fines, 
what they were about, what the problems were at duPont 
that caused these events? 


Did you ask him? 


No, I don't think it was necessary. 
Why not? 
ZI believe it waz known. 

Q Tell ms what you first recall about the merger 
discussions with duPont. 

A I personally was not present at the earliest reet- 
ings, and my first recollection except through discussions 
with other partners of Hirsch was a. a meeting at Mr. 
Mundheim'’s home. 

Q Tell me what you recall about the meeting. 

P. There was a group of Hirsch partne.s and a group 
of duPont partners. The duPont partners as I recall it 
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included Messrs. Edmond duPont, Milton Speicher, Gough 
Thompson. 
Q And what was said as best you recall at this 


meeting? Let me interrupt you a minute, sir, I don't 


believe we fixed the cast of characters at the moet ic for 


Hirsch,have we? 

A No. 

Q Would you do that first then tell the court what 
was said in substance as best you recall? 

A Mr. Hirsch, Mr. Mundheim, Mr. Pramen and I, I 
am almost sure were the only Hirsch partners there. 

Q Tell me what you recall having been said at that 
meeting as best you can. 

A There was sane comment as to the benefits that 
would accrue to such a merger. That for example duPont 
had a nationwide distribution of branch offices, an old 
reputation, and Hirsch had to offer branches in New york 
City and in Florida, and perhaps more specifically a longer 
and better standing in Europe where we had offices. There 
was also something flattering said about our bringing in 
brains. 

Q Anything else? 

A Yes. I believe we exchanged each other's AI 


verbally. 
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my By that do you mean aggregs 2 indebtedness for 
net capital ratio? 

A Yes. And it was at that meeting that I told 
Mr. duPont that I understood that his firm had a standby 
agreement of $20,000,000 and asked hin if it was true. He 
said, we have such an agreement, but we have used two and 
a half million dollars of it. and then I said, well, in the 
unlikely event that the remaining seventeen and a half 
million did not suffice your capital needs what plans have 
you? And his answer was, I can Only say, Mr. Kohns, that 
I have never come back from Wilmington empty handed. 

Q Kohns, did you ever ask him for any more 


detail on the Standby capital arrangement? 


you ever obtain any more detail? 
A I think, but I am not sure, that I have a copy 


in my desk. 


Q Do you recall Mr. Gariboldi's testimony on Friday 


where he asked Mr. Gentile about the existence of such 
an agreement and was told Mr. Gentile didn't know of any such 
agreement. 

MR. CAMHY: Objection, your Honor. I don't think 
that was Mr. Gariboldi's testimony. I may be wrong but 
I think he is slightly misquoting the testimony. 
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THE COURT: Well, my recollection is that that's 


what Mr. Gariboldi said but -- 

MR. CAMHY: Your Honor, may I state my recol- 
lection of it? 

THE COURT: Well, we may find it in the record 
while you are doing that and you can restate the question. 

MR. CAMHY: Your Honor, I may be wrong too, 

THE COURT: Well, the record is here. you find it 
and we will take a ten-minute recess. 


(Recess) 
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MR. CAMIY: Your Honor, the recollection I have 
is on page 626, lines approximately 7 through 18 which r 
would like to hand up to your Honor (handing). 

THE COURT: I have it, 

MR. CAMHY: Particularly line 13. My impression 
of the testimony your Honor, was that Mr. Gariboldi had 
seen a reference to the commitment in the questionnaire 
and he said that he asked how much of the commitment had 
been used and then Mr. < mntile said he wasn't aware of 
the commitment. 

THE COURT: Well, I don't understand. r thought 
that was what -- Ir thought Mr. Brooks' question referred 
to Mr. Gariboldi's testimony that Mr. Gentile didn’t know 
about the commitment. 

MR. CAMIY: No, but he said Mr. Gariboldi asked 
Mr. Gentile whether there was a commitment. No, Mr. 
Gariboldi learned of the commitment from the questionnaire 
and then asked how much had been used, 


THE COURT: All right. I really can't recall it 


but at any event state the question, Mr. Brooks, and let's 


proceed. : 
Mr.Pollack, what can I do for you? 
MR. PQLLACK: I believe your Honor has correctly 


stated exactly what happened. It occurred at two places, 
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one is at page 626 of the record and the other is at 


page 682 and 683 of the record, 


THE CCORT: Well, at any event we have it and Mr. 


Brooks can be guided by his question. I really cen't 
recall what your question was but I thought it was con- 
sistent with what was in the record. 

BY MR, BROOKS; 

Q Mr. Kohns, I believe where we left off was I 
asced you whether you had ever obtained any more detail 
about the capital commitment, standby commitment that Mr. 
duPent told you about in that first meeting and you said 
you had cbtained a copy. Then I asked did you recall mr. 
Gariboldi's testimony here on Priday. I will read you that 
testimony and then ask you a question about it. 

At the top of trial transcript page 626: 

"Q Well, whichever the date, it was some time 
after March 12th. Do I understand your testimony that Mr. 
Gentile, in March or April of 1970, denied knowledge of 
the preexistence of this capital commitment?" 


": Answer by Mr. Gariboldi. 


“I don't think he denied it, he was unaware of it, 


“Q He was unaware of it? 


“A Yes. 


"Q And then you reported this back to Mr. Mundhe im 
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and Mr. Kohns? 

"A Yes." 

The answer goes on but I am going to leave it 
there. I am going to ask you, do you recall such a report : 
- from Mr. Gariboldi? 
| A No, sir. 

Q Other than obtaining a copy of the standby capital 

commitment did you ever obtain any more detail about it? 


Yes. 


A 
Q When? 
A 


In the last: few: weeks. 
Q Did you ever obtain any detail about it before you 
went into your deal of jaly 2, 19702 
A No. 
THE COURT: Excuse me. Mr. Kohns, when you say 
yes that you received a copy of this commitment am I to 
understand was that in a letter from Mr. duPont to you? 
THE WITNESS ; No, your Eonor, it was as I -- if r 
have it, what I am thinking of is a legal document. 
THE COURT: I see. All right. r'm sorry. 
Q Mr. Kotins, did you ever seek any further detail 
about it? 
A NOs 


Q Why not? 
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A Because I understood Mr. duPont was a gentleman 
and I accepted his word, 

Q Did you think it would have been impolite to 
pursue the matter? 

A I think it would have made him a liar, 

Q You discussed the benefits that the group at the 
meeting saw accruing from the merger? 

I believe you specified the distributional 
apparatus of the duPont firm, and their old line reputation, 
and the management Capabilities of the ‘Hirsch firm, 

DO you recall any other such benefits as having been seen 
by the Participants in the meeting? 
A At that meeting? 


Q Yes. 


A No, I believe I have given you the substance of 


My recollection of the meeting. 

Q Are these factors that you have itewized sometimes 
Called, or, were these factors in your discusaions sometimes 
called the business fit of the two firms? 

& Yes, 

@ Pe you recall the instruction to mr. Garibolai 
to conduct an investigation of the duPont firm? | 

& Wot in detail. I remember-- 

Q Do you remember it having been given? 
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A -- being present when instructions were given, 
yes. 

Q Was that following this initial meeting at mr. 
Mundheim's home that we have discussed? 

A Oh, I believe so, yes. 

Q Why did you ask Mr. duPont about the availability 
@ additional capital? 

A What was the first ward? 

Q Why did you ask Mr. dupont about the availability 


of additional capital? 


A Because of the general condition of Wall Street 


and the realization that a great many,if not most firms, 
were losing money it seemed to me a natural thought to 
inquire as to their standing inasmuch as they told me. 
they were somewhat over 1,500 in théir Ar at that time. 
Q At she time you put that question to Mr. duPont 
did you know that they had lost almost eight million dollars 
Zn 1969? | 
A I believe so, yes. 
Q Did selliaied foresee an end to the pattern of losses 
that were occurring? 
MR. CAMHY: I object to the form of the question, 
THE COURT: Objection sustained. 
Q Did anyone make a prediction at the meeting 
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that the pattern of losses that had been Occurring would 
cease? 
A No. 


THE COURT: Is that the meeting at Mr. Mundheim's 


MR. BROOKS: yes, sir. 
Q Did anyone make a prediction that the pattern 
of losses would continue? 
A No. 
Q Did anyone give a pregnosis about what they ex=- 
spected in the future from the duPont firm? 
A In the near term future or the long term future? 
The near term, 


No. 


Sir, when was the discussions with duPont called 


I believe on the 24th of April. 
Had sansa: i anything else that occurred up 
to that time other than this first meeting that you can recall? 
& Yes, aS we have said I believe Mr. Gariboldi 
was sent over there. ; 
Q Did he report back by then? Before the 24th of 
April? 
A Yes, I believa so, 
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Q Anything else that occurred before the 24th of 
April, that you recall, with respect to the merger dis-~ 


cussions with duPont? 


P. I find it difficult to Place cccurrences between 


the two series of discussion before and after the break off, 

Q But that's all you can recall, or tell us -- 

A That's all rx can recall, yes. 

Q At the time of the break off there was an article 
in the newspaper, was there not, about the break off? 

A Yes, 

Q Let me show you Stock eectniiin Exhibit cc and 
ask you if that is the article (handing) ? 

Yes. 


That article quotes you, sir. Is that an accurate 


It is a phrase, part of a Paragraph. 

Q Ie it an accurate portion of the paragraph, 
accurately reported? 

A The words are accurate. The inference, because 
of the cutoff, is highly inaccurate. 

Q Would you read the words that you are referring 
to so the court has the “picture that we do? 

A “Asked if Hirsch had been propelled into the 


talks with duPont because of the profit pinch Paul Le Kohns, 
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Hirsch managing partner replied, that would be a fair 
picture," 

Q Does that quotation accurately portry the 
substance of what you told the reporter at the time? 

b No, 

Q Would you tell us accurately what you told the 
reporter? 

A My recollection is that he asked ses we were 
talking merger, and I said because of the condition of 
Wall Street f felt that there was no room for afirm of our 
size and that we felt that we would be in better shape if 
we joined a larger firm, and " said, well, do the current 
losses bear any part in your thinking? And r said, that 
would be a fair picture, 
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MR.BROOKS: I offer Exhibit cc, your Honor. 


MR. CAMHY: No objection. 


(Defendant New York Stock Exchange Exhkbit cc 


was received in evidence.) 
MR. CAMHY: Your Honor, again, I may object 
to this. Mr. Kohns has said what he said, and what else is 
in that article I don't know. Now if it is offered for the 
truth of its content, I haven't read the whole article 
and I don't think a newspaper article is evidence of the 
truth of what it contains. And t abject to it, If he 
wants to put it in as to what was published at the time, 
what the trade was told, et cetera, I have no objection. 
THE COURT: I think that is the purpose of it, 
isn't it? 
MR. BROOKS: It:is, your Honor. 
MR. CAMHY:- All right. 
MR. BROOKS: As to whatelse the witness said 
about this time. 
| Q Mr. Kohns, I call your attention to Exhibit HH 
which should be before you. It is a letter rather than 
a newspaper article. Do you recognize Exhibit HH, sir? 
A Yes. 
Q Can you tell us what it is? 


It was a memorandum which I dictated and had sent 
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in on monthly statements to all clients at the end 


MR. BROOKS: Your Honor, I offer Exhibit HH. 
MR. CAMHY: No objection. 
(Defendant New York Stock Exchange Exhibit HH 

was received in evidence.) 

Q What was your purpose in sending out Exhibit HH, 
Mr. Kohns? 

A To counteract what I considered a bad impression 
which could be derived from the newspaper article that we hav 
just had a discussion about. 

Q Take a look at the 3rd paragraph there, the sen- 


tence that says "This amount is relatively insignificant 
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in view of the size of our capital md operations." 
I presume you were referring to the $125,000 loss 
in the first quarter? Is that correct? 
A Yes. 
Q Did you feel the same way about the approximately 
$975,000 loss that you had at the end of May? 
A I don't think I would have called that insiginfi- 
cant. 
It was not insignificant, was it? 


Q 
ee A No. 
ea a 


ae 


Q When do you recall the merger discussions with 
duPont becoming alive again? 
A When did it become alive again? 


Q Yes. 


Q To the best of my recollection approximately three 


weeks afterwards. In other words, in the latter part of 
May. From the middle or the latter part of May. 

THE COURT: I am sorry, Mr. Kohns, did I misunder- 
stand your testimony? I had the impression that ~- I don't 
know where I got it from now -- but I had the impression 
that that April 24th, I think itwas the 24th newspaper 
article that you testified that the discussions had never 
really broke even of course the newspaper announced it 


that you made tiese statements. Am I correct in that? 
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THE WITNESS: Your Honor, I believe you are 
incorrect. 

THE COURT: All right. I thought that is what 
I understood you to say before. 


THE WITNESS: There had been rumors around the 


Street, and I was informed by my back offer partner that 


he feared the disruptive influence of such rumors on the 
personnel who might go out looking for other jobs fearing 
that their job was disappearing. 
THE COURT: I see. 
THE WITNESS: I realized that if the merger was going 
to be successful it was not going to be in a matter of a 
very short time and therefore we saw no operation hut to 
break off negotiations and we actually did break them off. 
THE COURT: I see. 
All right, Mr. Brooks. 
BY MR. BROOKS: 
Q Tell me how they resumed, sir. 
A One weekend I received a phone call at my home 
in Rye, from Mr. Framen who said he had just come off the 
golf course with Wally Latour and that Latour was very anxiou 
to talk to me again about the merger, that there had been, if 
IT am not mistaken, some new developments which would per- 


haps make it more interesting than it had been and could 
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they come over and talk to me, which they did. 


re) What did they say when they came over to talk to 


A The additional factor that was mentioned, if I am 


right in feeling that this was the first time it was men- 
tioned, and I believe it was, was the bringing in of 
Glore, Forgan & Company which added a very important 
additional factor to a proposed merger because of their 
outstanding position in the underwriting field. Historical 
interest in an underwriting is a very valuable asset, 

And I believe theere was also mention of the fact that with 
three firms of the caliber under -discussion should be able 
to have the best back office © xeration in Wall Street 
because we would be able to select the best men from each 
of the three firms. And there was more discussions 

but the effect was that we decided to resume negotiations. 

Q Why is a historical position in underwriting 
important? 

A Well, for example, if you have once been an 
underwriter for General Electric whenever General Electric : 
had an underwriting you had a claim to be in it. Have 
I said enough to answer your question? 

Q I think you have. What else do you know about 


Glore Forgan? 
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A Very little. 

Q How did the merger discussions proceed after this 
meeting that followed the meetingof Mr. Framen and Mr. Latour 
on the golf course? 

A Excuse me. I would like to add something to my 
last answer. One of the great assets that I felt would come 
as a result of Glore Forgan being a party to the merger 
was that one of their partners, Archer Albright, 
struck me as potentially an excellent choice for a back of- 
fice manager which as we had seen from your quotations from 
the New York Stock Exchange criticisms of their Operations was 
a very important -- would have been a very important factor. 
And Albright had a background as a partner of Kuhn, Loeb, 
as head of a chemical company. He was relatively young and 
gave the impression of being strently able. I may not 
have answered your question. 

Q I think ou did. Isn't ita fact that Mr. Petrillo 
told you that this merged frim would be okay provided it had 


good back office management? 


A Precisely, and that of course is why Albright 


occurred to me as being -- as filling the problem that Petrillo 
had raised as being one of the problems. 
Q Did it turn out that way? 


A No. 
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Why not? 
Albright went down a rat hole and was never heard 
Since as far as this merger was concerned. 

Q He was -- 

A His doctor informed him to go away and I don't 
believe he was with the firm very long, not enough to be of 
any consequence at all. 

Q He came in from the Glore Porgan firm, did he not? 

A Yes, or from Staats which had joined Glore Forgan. 

But not from Hirsch? 

No. 

At this time you had formed a judgment, had you 
not, that the back office at duPont was a bloody mess? 

A I had. 

Q I believe you mentioned that before. 

A Yes, I think, I had. 

Q And that was a judgment that you had formed 
at that time, was it not? 

A Yes. 


MR. BROOKS: Can the clerk locate the Stock 


Exchange Exhibit PP in evidence? I put in my only copy 


of it on Friday. 
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Q Mr. Kohns, I show you Stock Exchange Exhibit pp, 
which Mr. Gariboldi testified he received from you. Do you 
recall having obtained that document from Paul duPont 
and passing it along to Mt. Gariboldi? 

A Yes. 

Q The message on the front page reads “Just a few 
ideas in case of a crisis," 

Did you read that at the time you obtained it 
from Mr. duPont? 

A I have no recollection of it. 

Q Does that descriptive term “crisis” stick in your 
mind at ali? 

A No. 

Q What happened next, sir, after the meeting at 
yous home wit . Mr. Latour and Mr. Framen. Where did t'a 
Atiemiaiun R<t go? 

A There were some group meetings including lawyers 
for both sides to ree out the basis for the merger. There 


were two meetings at Sheldon Stewart's office, they being 


at that time attorneys for duPont. ‘There was another and 


larger meeting ct Mr. Mundheim's home attended by much 
the same group of senior partners of each firm, plus 
. lawyers for each time. 


Q When you say each firm, how many firms are we 


SOUTHERN NMISTRICT COURT REONRTERC Ite enieTUunice 


1902a 


md h2 Kohns-croess 
ineieditng. two or three? 

A Albright was there, so he was at least one partis: 
of -- I don't recall any other partner of Glore, Porgan 
being there, but it was a rather large,and there was 
no sitting dom around the conference table, The meting 
broke up into groups as different beens came up, and 
even some groups went upstairs for discussions. I know I 
spent a part of the time in the garden with two of my 
lawyers, not getting into the argument, 

Q Who were those two lawyers? 

A Ed First and.Jim Fuld. 

Q Were those two gentlemen from ‘the seis law firm? 

A No, Mr, First was a partner at Goguenheiaac- 

& Untermyer, and Mr. Fuld was a partner of Proskawer -- 
you name it. 

Q Rose, Goetz, and Mendelson? - 

Yes. 


| 
Who were they representing? — 


Both of them? 


A 
Q 
A Hirsch, 
Q 
A 


Both of them. Hirsch & Company. 
Q Can you tell me why you had two law firms 
representing Hirsch & Company? 1 Suggest to you that the 


normal number is one. 
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A Well, one of the reasons was -- two of the 
reasons were Mr. Fuld represented two of my senior partners 
and their families, and had just been a Party, at least 
attorney, f :a relatively small stock exchange merger and, 
therefore, was closely familiar with some of the technical 
problems, and we felt it w s@ to have further advice and we 
asked the two to work together, which they did quite 
‘competent ly, 

Q How early did they enter the negotiations in 
point of time? 3 

a There again we meet the obstacle of my not 
remembering. I suspect it was at the beginning rather than 
at the renewal. I think it was at the first series of 
negotiations. 

Q You suspect that they were Participating prior 


to April 24th? 


A That is my thought, yes. 


Q Which two of your senior partners had Mr. Fuld | 
represented? : 

A Mr. Hirsch and Mr. Mundheim. 

Q As I understand it, on or about June 8th there 
was a memorandum or proposed agreement signed hetween yoursei 
and Mr, Latour. Is that consistent with your understanding? 


A Yes. 
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Q Can you recall anything else that happened 
prior to your signing of that memorandum of understanding? 

A Yes. It must have been the result of a series 
of discussions the details of which escape, 

Q Let me then show you Stock Exchange Exhibit H, 
of which you have a copy. Tell me, is that the memorandum 
of understanding that you referred to, and if it is does 
it bear your signature? 

A The answer to both questions is “yes,* 


Q Did you understand that upon Signing Exhibit H 


you were committed to gO ahead with the merger? 


A Quite the contrary. 
Q You could back out, is tha what you mean? 
A I don't think it was a question of backing out, 
This wasn’t an agreement. 
Q I see. 
MR, BR OOKS : I offer Exhibit H in evidence, 
MR. CAMHY: No objection, your Honor, 
(Defendant New york Stock Exchange Exhibit F 
received in evidence.) 
Q Mr. Hirsch, do you recall instructing Mr. Weil 
t© go over to duPont and make an assessment of the Operations 
condition of that firm? 


A T recall asking Mr. Weil to go over to duPont, 
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but my recollection is that that was not the purpose of 
my making the request. 
Q What was the purpose? 
A I wanted to see whether he could find a place 
for himself in the new organization. 
Q Did he deliver a report back to you after he 
made that visit? 
MR. CAMEY: I object to the form of the question. 
I don't know what he means by deliver a report. It sounds 
almost like something physical. 
THE COURT: I don't see the basis for that ob- 
jection. It is overruled. 
MR. CAMEY: I just -- 
THE COURT: It is overruled, 
A Having over the weekend read Mr. Weil's pre-trial 
examination, I have refreshed my recollection as to a meetin 
which I attended and where he did enter into a discussion 


in the nature of a report, yes. 


Q Will you tell me what you recall with respect 


to Mr. Weil's report? 

THE COURT: Do [ understand you to say that you 
recall a meeting which Mr. “Garipoldi attended with Mr. Weil 
where he made a report? Is that what you are saying? [I 


thought the question concerned Mr. Gariboldit, 
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MR. BROOKS: No, the question related to Mr. Weil. 

THE COURT: I'm sorry. 

THE WITHESS: i daft believe I mentioned Mr. 
Gariboldi. But, your Honor, MR. Gariboldi was present 
at the conference to which I am referring. 

THE COURT: I'm sorry, I thought the question 
was aia Mr. Gariboldi make a report. 

Q Will you tell us what Mr. Weil said at that 
meeting? : 

A Oh, I wouldn't sical to try and repeat what he 
said. The tone of it was adverse, but the words used or 
the reasons I am unable to give you. 

Q You recall none of the substance? 

No. 
Except the conclusion that it was adverse? 


Yes. 


Do you recall Mr. Weil saying that he asked 


Edmond duPont whether Edmond duPont would continue pouring 
money into the cGuPont firm and Edmond duPont replied that 
the well‘’s got to run dry sons time. Did Mr, Weil. tell you 
that? 

A No. 

Q Do you recall him telling you anything like that? 


No. 
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Q Didn't you instruct Mr. Weil to go over there 
and make an assessment of the operations condition at 
duPont? 

A Not to the best of my recollection. 

Q Do you recall instructing him to go we there 
to make an assessment of duPoint, or anything about duPont? 

A That's not my recollection, no. 

Q Let me try to refresh your recollection. Reading 
from page 79 of your deposition: 

“Q Did you ever instruct or know of any instruction 
from another Hirsch partner to Gariboldi to make visits 
to the duPont premises to aid his investigation? 

"A Aside from the meeting, the one I have described? 

"Q Yes. 

“A Mo, I don't. : 

“Q How about Mr. Norman, was he instructed to 


visit duPont? 


"A I don't remember that he was. 


“Q How about Mr. Weil? 

"A Yes. I think Mr.’ Weil was. 

“Q Do you know who told Mr, Weil to do that? 

“A z would Suppose Mr. Mundheim and I together. 
"Q Did you give him any particular mandate for 


what he should do there? 
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"A Not that I remember. 

"Q Was that left to mr. Weil? 

“A As far as I remember, yes. 

"Q Would it be fair to Say his general instruction 
was to go over there and check out their operations area 
and make an evaluation with respect to possible merger? 

“A My recollection is not that clear. My recollection 
is that he should have a look around and see what he 
thought of the situation. He was not an accountant, 

“Q He was your operaticns man? 

“A Yes. But he was not an accountant.” 

Do you recall giving those responses to those 
questions at your deposition? 

A Yes. 

Q Does that refresh your recollection of the 
debabeienis given to Mr. Weil? 


A Yes, but -- it does go along with the thought 


of the answer I have just given you. My recollection is 


that the emphasis is on sending him over was what I have 
just said rather than for an inspection of duPont. 

Q Could you have sent him over twice? 

& He could have gone over twice. 1r don't believe 
I would have sent him over twice. I don't believe Ir did send 


him over twice, 


SOUTHERN DISTRICT COURT REPORTERS, U.S. COURTHOUSE 


1909a 
Kohns-cross 799 
Q When you did send him over did you tell him 
anything about sizing up the firm, making an eveluetien 
of its condition? 
A I really don't remember. 
Q Your deposition testimony does not help you 
refresh that recollection? 
No. 
Did you have a partner named Seymour Katzenstein? 
Did I have what? 
A partner named Seymour Katzenstein. 
Yes. 
What area of expertise did he have at the firm? 
His function was supervising the registered 
representatives and domestic branch offices. 
Q Did you ever ask Seymour Katzenstein to go over 
to the dupont firm to look it over? 
& I have no recollection at the moment that I did. 
Q Do you have any knowledge of whether anybody else 
at Hirsch asked sevens Katzenstein to go over to the duPont’ 
firm to look it over? 
A Wo, 


Did you have a partner named Gil Bach? 


Q 
A Yes. 
Q 


What area of expertise did Mr. Bach function in? 
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He was in charge of the research department. 
Did you ever ask Mr. Bach ‘to gO over to duPont? 
Oh, Mr. Bach, I'm sorry. Mr. Bach -- 
Do you wish to change your answer? 
Yes. 
Q Please do so. 
A Mr. Bach was in «\.arge of our underwriting 
department and trading. 
Q Did you ever ask Mr. Bach to gO over to duPont 
and make an assessment of any aspect? 


I have no present recollection of so doing. 


A 
Q Do you have a recollection of asking anyone else? 
A 


Didn't you speak of Seymour -=- oh, I'm sorry. 

Q I covered Mr. Katenstein first, I understcod 
your answer was you did not mcall asking him to go over, 

A Yes, that's right. 

Q Then I asked the same question for Mr. Bach, 
Is your answer the same? 

A Yes. 

Q DO you have a recollection of asking anyones else 
to go over to duPont to make an inspection or evaluation 
other than Mr. Gariboldi and possibly Mr. Weil? 

A No. 


Q DO you know whether Mr. Bach or Mr. Katzenstein 
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did go over to duPont prior to the merger to look around? 

A No, I don't. 

Q How about Mr. Fraimin? Do you know whether he 
ever went over? 

A I don't know for a fact, no. 

Q Did you ever discuss the proposed merger with 
duPont with Mr. Katzenstdin or Mr. Bach? 

A Yes. 

Q Can you recall those discussions? First with 
Mr. Katzenstein. 


A The thing I recall chiefly is giving him some of t 


earnings reports and balance sheets, 


Q Did you ak hir to do anything with the earnings 
reports and balance sheets? 

A Ho. As a matter of fact, they asked me for them. 
They wanted to study them. 

Q After you gave them the earnings reports and 
balance sheets, did you have any further discussions 
with them about duPont? 

A I‘m quite sure I did, yes. 

Q Do you recall what those discussions were? 

A Ho. The normal expectations, and the question 
az to whether they felt that they would like to join the 


new partnership. 


- 
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Q Do you recall whether they would like to join 
or wouldn't like to join? 
A They both did join. 
Mr. Bach joined? 


I'm sorry. No, he didn’t, 


Q 

A 

Q How about Mr. Katzenstein, did he join? 
A 


Yes, he joined, 
Q Do you recall what Mr. Bach said about the 
earnings repe-t and balarice sheet? 
A I‘m sorry. 
Q Do you recall what Mr. Bach said about the earn 
report and balance sheet of duPont which you gave him? 
A Ho, I do not. 
Q Do you recall Mr. Lill's testimony last week when 
he told us about a discussion he had with Mr. First, 
who was one of your lawyers, about whether or not Mr. Lill 
; could identify short security differences that arose at 
the duPont firm prior to July 2nd? 
A I remember Mr. Lill's testimony here, yes, 
Q Were you present at that conversation? 
A Not there, 
Q Was it a concern of yours that somebody be able 
to identify short differences which arose at duPont prior 


to July 2nd? 
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Why was that a concern of yours? 


A Because our agreer nt called for the incoming 


Hirsch partners to be responsible for their share of profits 


and losses only for the first six months that they were 
partners and not for previous happenings because at the 
end of six months we had the right to withdraw, 
Q When you entered the transaction on or about 
July 2nd, did you understand that such identification 
would be possible or would not be possible? 
A It never occurred to me that it would not be 
possible. 
Q It never occurred? 
A ‘No. 
Q : When you went into the deal on July 2nd, Mr. Kohns, 
had you resolved in your own mind the questions and 
problems that Mr. Gariboldi had raised with you with respect 
to the condition of the duPont firm? 
, A No, I am afraid I was very stupid in that mgard. 
Tell mevin hat way yOu were stupid? 
I tended to disregard them, 
The problems and questions that Mr. Gariboldi raised? 
Yes. I minimized them. 


So then I take it those problems and questions 
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were never really resolved in your mind when you entered 


the deal? 


A That's not quite sc, 


I will try to refresh your recollection, if I can, 


Iam. sading from the bottom of page 119 of your deposition, 
sir. 

"Q Did vou ever get resolved in your mind at least 
the outstanding questions that were raised by Mr. Gariosidi' 
discussion with you, such as this long and short security 
differences, and the things he didn't understand? 

"A Not that I recall, 

"Q So that as far as Paul Kohns was concerned on 
the day you entered the transaction, July 2nd, that these 
problems whatever they meant to you, were still open or 
unresolved, is that correct? 

“A Yes.“ 

Does that refresh your recollection? 

A Ivrefer again to the meeting tiia+ Yr. Weil's 
pre-tria) examination brought back to m. attention, and 
there the mattecs that we are discussing were raised in 
the presence of Mr. Petrillo, who, for want of a better 
expression, said that Mr. Gariboldi's problems were nonsense 
and that he was exaggeratine the importance. Considering 


Mr. Petrillo's wide expertise and knowledge and my confidence 
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in his ability as senior partner of Haskins in ‘Charge 
of Wall Street, and hiv ;newledge of duPont's operations 
as their accountant, r accepted his diagnosis of the preblem 
rather than that of Mr. Gariboldi, who had been sent over , 
to us by Mr. Petrillo, coming from his office, 


Q If that were so, sir, why did you answer my 


question about resolving the problems in effect that you had 


not resolved them when you entered the merger? 
A Because at the zime I answered your question 
I had not seen Mr. Weil's deposition which refreshed my 


memory. 
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Q What else did Mr. Petrillo tell you? He said 
Mr. Gariboldi is full of nonsense? 
MR. CAMHY: May I hear the question again, 
pace: 
THE COURT: What else did Mr. Petrillo tell you. 
I gather now we are talking about that meeting, Mr. 
Brooks. 
MR. BROOKS: Yes. The witness has referred to a meet 
ine; : a. 
T am trying to gat specifically what ee aie into 
- the record. 
Q Can you tell me specifically? 
A I would not like to rely on my own memory .in answer 
ing that question. 
Q Do you feel your recollection about the discussion 
is not accurate? 
A Yes. 
Q Who else was present? 


A I believe Messrs. Weil, Norman and Gariboldi, 


Mr. Petrillo. I am not sure whether ornot Mr. Lill was 


present. I think probably Mr. Mundheim was. Who else, 
I don't remember. 
Q What was the date of the meeting? 


A I don't remember. 
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Q Mr. Norman testified that he became an employee 
of F.I. duPont Glore, Forgan. Does that coincide with 
your soiia bites 

A Yes. 

Q What was his pst at F.I. duPont Glore Forgan? 

A Working on the problem of bringing Hirsch's 
affairs into the n w organization. He was sort of a liaison. 
Q Wasn't his job ss liquidate Hirsch & Company? 

A Yes, I suppose one could say that. 


Q Mr. Kohns, in connection with the proposed merger, 


Hirsch & Company cause to be performed or cause to be pre- 


pared by Haskins & Sells a statement of Hirsch & Company's 


financial condition as of July 2nd? 

A Yes. 

Q Let me show you Exhibit J and try to locate 
with you Exhibit J in your group of exhibits. Is Exhibit J 
such a financial statement? 

A What was the question? 

Q Is Exhibit J the financial statement thatwe have 
just described that you said had been prepared by Haskins 
& Sells with respect to Hirsch & Company? 

A Yes. | 

Q And it also reflects data that was generated at the 


time Haskins & Sells did their last audit of Hirsch é 


SMITHERN NKCTeAICT CreiDT eLANnereee tte HALE Tite 


1918a 
mdbr Kohns-cross 


Company as of April 26, 1970, did it not? 
A Yes. 
MR.BRCOKS: I offer in evidence Exhibit J, your 
Honor. 


bg question the relevancy of it, your 


THE COURT: The objection is overruled. 


(Defendant New York Stock Exchange Exhibit J 


was received in evidence.) 

Q Will you open Exhibit J to the comparative 
statement of financial condition for April 26th and July 2nd? 
Incidentally, the July 2nd figures are unaudited, are they 
not? 

A Yes, sir. 

Q Would you take a look at the last item before 
the total on the right-hand column of figures which reads 
"Total capital funds and subordinated liabilities." 

Yes. 


Do you see the $11 million figure as of April 26th, 


Yes. 
And as of July 2, 1970,an approximate $5 million 
figure? 


A 
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Q Can you explain to me what caused the decrease of that 
item between April 26th and July 2nd? 
A I would suppose the capital of partners who did 
not join in the merger. 
Q Does “hat mean that approximately $6 million of 
capital of the iji:zch firm elected not to join the merger? 
A Yes. LS that is the whole answer. 
Q Well, do you know of any other part of the answer? 
A No, $t is the only that that I can think of. 
Q Mr. “ohns, Plaintiffs' Exhibit 1 in this trial 
has been identified as the contract or merger agreement. 


I will just put that before you for your use. Do you recall 


anything else that has occurred prior to your signing 


Plaintiffs' _xhibit 1 with respect to the negotiations 
with the duPont people that we have not discussed sw far? 
: A Perhaps we haven't go into detail of some of the 
meetings <hat took place. 
Q Tell us of that detail? 

MR. CAMHY: May I ':car the question and answez, 
please. | 

(Record reac..) 

MR. ; g object, your Honor. It is too 
general, and i think too broad. 


THE COURT: I am afraid, Mr. Camhy,that the 
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objection is overruled. Mr. Kohns understocd the question, 


I understand it, and obviously Mr. Brooks does. You may 


answer. 
Q What detail have we not discussed? 
A A few : days before this agreement was signed ther 


was a meeting in Mr. Stewart's office -- is that hi» name, 
Stewart, the duPont lawyers? 

Q You mentioned Sheldon Stewart before? 

A Yes. Sheldon Seuwart, which was attended by one 
of his partners, Mr. Speicher. 

Q  . What occurred at the meetine? 

aA Itwas an attempt to tie up any loose ends that 
might exist. 

Q Or any discovery? 

A The only important one that I remember was the 
Revenue Properties discussion which I believe we went 
into on direct examination, unless you want me to repeat 
it. 

Q . I think you did mention it. Maybe we will come back 
to it, but let us hold that for now. 

Anything else that you can recall about the 

discussions or the negotiations ecto to =33 ng the contract 


that we have not yet covere i? 


A No, I can't reca.i any further < tail. Tt was a 
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